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BEFORE CHIEF ADMINISTRATIVE LAW JUDGE PAUL G. STREB 
U.S. MERIT SYSTEMS PROTECTION BOARD 

SITTING IN PLACE OF THE U.S. GENERAL ACCOUNTING OFFICE 
PERSONNEL APPEALS BOARD 

JANICE F. WILLIS, 
Petitioner, 

v. 

JESSIE JAMES, JR ... 
BETH L. DON, 
ALAN ROSENTHAL, 
NANCY McBRIDE, 
LEROY CLARK, 
HARRIETTE DAVIDSON, 
JAMES F. HINCHMAN, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------------------) 

ORDER 

PAB DOCKET NUMBER 
98-02 

DATE: September 23, 1998 

In my order of September 9, 1998, I noted that the 

Petitioner had indicated in her petition for review that she 

wished to challenge the actions at issue in ten charges she had 

filed. I also indicated that she had identified the docket 

numbers of those charges, but that she had not described the 

nature of the actions at issue; I noted that the General 

Accounting Office (GAO) and the Personnel Appeals Board (PAB) 

had argued that the Petitioner's allegations regarding all but 

one of the ten charges should be dismissed; and I ordered PAB to 

provide me with information about each of the charges. PAB has 

provided the information described in my order.' 

. I also provided the parties with an opportunity to submit 
other evidence and argument within 7 calendar days of the date 
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GAO's regulations provide that a person who has received a 

right-to-appeal letter and who claims to be adversely affected 

by a GAO action or inaction that is within the Board's 

jurisdiction under subchapter IV of chapter 7 of title 31, U.S. 

Code, may file a petition for review within 30 days after 

service on her of a right-to-appeal letter. 4 C.F.R. 

§ 28.18 (a), (b). A petition for review that has not been, filed 

within this period may be dismissed unless the petitioner shows 

good cause for waiving the time limit. See Quarry v. General 

Accounting Office, Docket No. 08-701-17-81 (1981). 

The Petitioner appears to have received right-to-appeal 

letters covering all ten of the charges listed in her petition. 

See PAB Response at 2-3 & Tab 11. Evidence submitted by PAB 

indicates, however, that the right-to-appeal letters that were 

issued in connection with nine of those charges were issued more 

than 30 days before the Petitioner filed her petition for 

review. That is, it indicates that a right-to-appeal letter 

covering charges numbered 001-801-15-94 and 001-602-42-95 was 

issued on August 31, 1995; that a right-to-appeal letter 

covering charges numbered 048-602-42-96 and 061-602-42-96 was 

issued on January 27, 1997; that a right-to-appeal letter 

covering charges 002-600-42-97 and 003-600-42-97 was issued on 

February 3, 1997; that a right-to-appeal letter covering charges 

005-600-42-97, 007-600-42-97, and 008-600-42-97 was issued on 

March 11, 1997; and that the Petitioner did not file her 

petition for review until August 17,1998. See id.; Petition 

for Review at 3. The petition for review as it concerns those 

nine charges therefore appears to have been untimely filed. 

For the reasons stated above, I ORDER the Petitioner to 

show that her petition wa~ timely filed or that there is good 

cause for waiving the filing deadline. In the absence of such a 

of the order. No such additional evidence or argument has been 
received, however. 
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showing, I ORDER her to show why I should not dismiss the 

petition as untimely filed. 

The actions at issue in four of the nine charges identified 

above also appear to have been the subject of previous 

decisions. On April 22, 1996, I dismissed for lack of 

jurisdiction a petition for review that had been filed in 

connection with the following: (1) a December 15, 1993, 

decision to suspend the Petitioner for 10 days and (2) a 

performance evaluation covering the period from January 3, 1994, 

through June 3, 1994. Willis v. United States General 

Accounting Office, Docket No . 95-03 (Apr. 22, 1996), aff'd, 98 

F.3d 1359 (Fed. Cir. 1996) (Table). That decision subsequently 

was affirmed by the U. S. Court of Appeals for the Federal 

Circuit. Willis v. United States General Accounting Office, 98 

F.3d 1359 (Fed. Cir. 1996) (Table). Evidence submitted by the 

PAB indicates that these actions were the subj ect of 

charges 001-801-15-94 and 001-602-42-95. See PAB Response, 

Tabs 1, 2. On May 7, 1997., I dismissed a petition for review 

that had been filed in connection with the following: (1) a 10-

day suspension of the Petitioner, effective November 18, 1996, 

and (2) a proposal to remove the Petitioner. Willis v. General 

Accounting Office, Docket No. 97-01 (May 7, 1997). That 

dismissal was based on the Petitioner's failure to prosecute her 

case. Id. PAB has submitted evidence that the suspension and 

the removal proposal at issue in that case were the subject of 

charges 002-600-42-97 and 003-600-42-97. 

Tabs 5, 6. 

See PAB Response, 

Under the doctrine of collateral estoppel, or issue 

preclusion, a party may be precluded from relitigating an issue 

that was previously adjudicated. This doctrine i s applicable if 

the following criteria are met: (1) The issue previously 

adjudicated is identical to that presented in the instant case; 

(2) that issue was actually litigated in the prior case; (3) the 
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previous determination of the issue was necessary to the 

resulting judgment; and (4) the party precluded by the doctrine 

was fully represented in the prior case. See Kroeger v. united 

States Postal Service, 865 F.2d 235, 239 (Fed. Cir. 1988); 

Peartree v. United States Postal Service, 66 M.S.P.R. 332, 341 

(1995) . 

Both PAB and GAO have argued that the actions at issue in 

the four charges identified above should be excluded from 

consideration in connection with the present petition for 

review. See GAO Answer at 4; PAB Answer at 6-7. The bases for 

this proposed exclusion apparently would be the same as the 

bases on which the petitions for review of the same actions were 

dismissed in 1996 and 1997. See GAO Answer at 4; PAB Answer at 

4-7. Under these circumstances, it would appear that issues 

have been presented here that are identical to i ssues that were 

actually litigated in the two prior petitions for review filed 

by the Petitioner, and that were necessary to the resulting 

dismissal of those petitions. That is, here as in the previous 

cases I must determine whether charges 001-801-15-94 and 001-

602-42-95 are moot, whether the Board therefore lacks 

jurisdiction over the actions at issue in them, and whether the 

Petitioner failed to prosecute the petition for review arising 

from charges 002-600-42-97 and 003-600-42-97. Moreover, the 

party who would be precluded from relitigating these matters 

would be the Petitioner, a party who would seem to have been 

"fully represented" in the prior proceedings. It would appear, 

therefore, that all the criteria for application of the doctrine 

of collateral estoppel 

identified above. 

collateral estoppel 

have been met with respect to the issues 

It would appear further that giving 

effect to my prior findings regarding 

mootness, jurisdiction, and failure to prosecute would result in 

the dismissal of charges 001-801-15-94, 001-602-42-95, 002-600-

42-97, and 003-600-42-97 from consideration in this case. 
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For the reasons stated above, I ORDER the Petitioner to 

show why collateral estoppel effect should not be given to the 

findings I made in my 1996 and 1997 decisions with respect to 

mootness, jurisdiction, and failure to prosecute, and to show 

why her petition for review as it concerns 001-801-15-94, 001-

602-42-95, 002-600-42-97, and 003-600-42-97 should not be 

dismissed from consideration in this case. The Petitioner's 

response regarding this issue and the timeliness issues raised 

above must be filed not later than 10 calendar days after the 

date of this order. 

Washington, D.C. 

PaWL ~. Jt;iVr 
Paul G. Streb I 

Chief Administrative Law Judge 
Merit Systems Protection Board 
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PERSONNEL APPEALS BOARD 
U.S. GENERAL ACCOUNTING OFFICE 

WASHINGTON, D.C. 

EARL L. PATRICK, 
Petitioner 

) 
) 
) 
) 

v. ) 
) 
) 
) 
) 

Docket No. 25-100-17-83 

U.S. GENERAL ACCOUNTING 
OFFICE, 

Respondent 

-------------------------) 

ORDER OF THE BOARD 

On April 17 , 1984, Presiding Member Mollie H. Bowers denied 

the allegation of Petitioner Earl L. Patrick of having been 

subject to a prohibited personnel practice. Petitioner has 

requested the Board to reopen and reconsider Petitioner's appeal 

on the following grounds : 

1) that new and material evidence is avail­
able that despite due diligence, was not 
available when the record was closed; and 

2) that the decision of the Presiding Member 
in light of all the circumstances may be 
based upon an erroneous interpretation of 
GAO Order 2511 . 1 

DECISION 

Petitioner's request for reopening and reconsideration is 

denied . The alleged new and material evidence could have been 

discovered with the exercise of due diligence and in addition, 
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there is no reason to believe that this evidence, if it had been 

available, would have had any effect on the Presiding Member's 

decision to deny . It is further the Board's view that there has 

been no showing by the Petitioner that the Presiding Member's 

decision was based on an erroneous interpretation of GAO Order 

2511 . 1 . 

Dated : August 6, 1984 

____ / s / ____________________ _ 
Jerome H. Ross, Chairman 

___ / s / ____ ~~~------~----
Charles Feigenbaum, Member 

___ / s / ____________________ __ 
Ira F. Jaffe, Member 

___ / s / ____ ~--~~------~--
Robert T . Simmelkjaer, Member 

t! 


