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ORDER 



BEFORE THE 

PERSONNEL APPEALS BOARD FOR THE 

GENERAL ACCOUNTING OFFICE 

UNITED STATES OF AMERICA 

______________________________ 
      ) 
Paul E. Roberts   ) 
      ) 
  Petitioner,  ) 
 v.     ) Docket No. 112-211-17-89 
      ) 
United States General  ) 
Accounting Office,   ) 
  Respondent.  ) 
______________________________) 
 
 

ORDER 
 

 Petitioner has moved in Limine to limit the evidence at 
hearing to that evidence directly relevant to the identification 
of performance standards between Petitioner and his supervisor on 
or after June 15, 1988, up to February 1989.  Petitioner requests 
that Respondent be excluded from presenting any evidence, 
documentary or testimonial, that does not directly relate to any 
communication between Petitioner and his supervisor, during the 
stated time period, concerning Petitioner’s performance 
standards. 

 

 The substance of his motion is that, because Petitioner’s 
cause of action is very narrowly defined, the evidence admitted 
at hearing ought to be correspondingly so.  Petitioner contends 
that certain laws and regulations, namely, 5 U.S.C. § 4302(b), 
GAO Order 2430.1, and the BARS Manual require the Agency and the 
supervisor to communicate performance standards to the employee 
at the beginning of the performance appraisal period.  Petitioner 
further contends that the above-cited documents, read together, 
set forth specific steps that must be followed to communicate 
these performance standards.  The gravamen of Petitioner’s 
argument is that the supervisor failed to comply with the minimum 
requirements established by the statute, the GAO Order and the 
BARS Manual.  Consequently, Petitioner maintains, the only 
evidence that should be admitted in these proceedings is evidence 
that directly relates to whether the supervisor followed the 
steps outlined in the law, the GAO Order and the BARS Manual. 
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 In its opposition to Petitioner’s Motion in Limine, 
Respondent argues that, as a matter of law there is no defined 
protocol which must be followed in communicating performance 
standards to a GAO employee.  Rather, Respondent maintains, 
Petitioner has only a substantive right to be made aware of the 
standards against which his performance is to be measured a 
priori, and that Petitioner was at all relevant times aware of 
such standards, as he had been rated against these same standards 
in the past.  Respondent therefore contends that in order to 
prove its case, it must be permitted to put on evidence of 
Petitioner’s prior experience with the rating system, to show 
that the performance appraisal at issue had been prepared in a 
fashion consistent with prior appraisals.  Such a showing, 
Respondent contends, would demonstrate that it had fulfilled its 
legal obligation to make Petitioner aware of the standards 
against which his performance would be appraised.  Additionally, 
Respondent’s efforts to give content to Petitioner’s performance 
standards, such as communications of Petitioner’s performance 
deficiencies, improvement plans, etc., should be admitted to 
determine if Respondent met its legal obligation to Petitioner. 

 

 In ruling on Petitioner’s motion, I am guided, in part, by 
my analysis of the evidence in denying Respondent’s earlier filed 
motion in limine.  I am mindful that, as the trier of fact, it is 
my obligation to hear any evidence which tends to shed light on 
the controversy.  Smith v. Universal Services, Inc., 454 F.2d 
154, 157 (5th Cir. 1972).  Ordinarily, any evidence is relevant 
which tends to make the existence of a consequential fact more 
probable or less probable than it would be without the evidence.  
Cohn v. Papke, 655 F.2d 191, 193 (9th Cir. 1981).  Here  

Petitioner asserts that Federal laws, rules and regulations 
require that Respondent’s performance appraisal system be 
conducted in a certain manner, specifically, that discrete steps 
must be undertaken to communicate performance standards at the 
onset of the performance appraisal period.  And that Respondent’s 
failure to follow these prescribed methodologies has resulted in 
a prohibited personnel practice, in violation of Federal law and 
Agency regulations. 

 

 Respondent counters by arguing that there are no mandatory 
procedures required for communicating performance standards but 
that, even if such requirements exists, they were not breached, 
because Petitioner was at all times aware of the precise 
standards against which his performance would be measured, 
because those standards had not changed over a series of several 
appraisal periods, including the instant one. 

 

 Whereas, Petitioner may need to put on a narrow scope of 
evidence to prove his case, I am persuaded that the better course 
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of action to take here is not to preclude Respondent from 
producing the evidence it deems necessary to make its case.  
Therefore, I will deny Petitioner’s motion as it now stands, 
without prejudice to either party’s right to challenge the 
relevance and admissibility of specific proffers of evidence at 
the hearing, reserving my express authority under the Federal 
Rules of Evidence to exclude testimony that may not be probative 
of the facts in issue, or that is inadmissible under any other 
tenets of law. 

 

 Accordingly, Petitioner’s Motion in Limine is hereby DENIED. 

 

 

 

Date: November 29, 1989    __/s/________________ 

        Robert P. Kaplan 

        Administrative Judge 
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