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ORDER DENYING PETITIONER’S MOTION
FOR CERTIFICATION OF INTERLOCUTORY APPEAL
FROM ORDER DENYING PETITIONER’S

REQUEST FOR SUBPOENA

Upon consideration of Petitioner’s Motion for Certification of Interlocutory Appeal from
Order Denying Petitioner’s Request for Subpoena and Respondent’s Opposition thereto, the
Motion is denied as failing to meet the standards prescribed in 4 C.F.R. §28.81.

By Order dated February 11, 2008, Petitioner’s subpoena request to compel the testimony
of Patrick Seeley, a retired employee of Respondent, was denied as untimely. As a collateral
matter, the Order admonished Petitioner’s counsel for inaccurately representing to the Board the
time when she first became aware of Mr. Seeley’s unwillingness to appear voluntarily at the then
scheduled hearing (February 11, 2008) in this matter. Petitioner’s counsel asserted first
knowledge thereof arising at the February 4, 2008 pre-hearing conference; whereas, the record
establishes that Petitioner’s counsel was so informed during the afternoon of January 28, 2008,

the last day for the filing of a timely subpoena request for Mr. Seeley’s attendance at the hearing.




Petitioner’s instant Motion treats the undersigned’s ruling as the unwarranted and
disproportionate imposition of a sanction against the Petitioner for her counsel’s aforementioned
action. Petitioner argues that the imposition of such a sanction warrants certification of her

interlocutory appeal to the Board.

Respondent opposes Petitioner’s Motion as failing to meet the standards for interlocutory
review and vi:ws the February 11 ruling as being predicated upon the untimeliness of
Petitioner’s subpoena request and not in the nature of a sanction. I agree with Respondent.
Further, Respondent provided additional evidence by means of an August 29, 2006 e-mail
showing that Petitioner’s counsel knew that Mr. Seeley was retiring and that he would prefer not
to be interviewed as part of the investigatory process.

Based upon the circumstances I am unable to conclude that “the issue presented is of
such importance to the proceeding that it requires the Board’s immediate attention.” 4 C.F.R.
§28.80. Nor do I find that the Motion meets the dual requirements of 4 C.F.R. §28.81 regarding
the legal uncertainty of this issue or the degree of its effect on the disposition of this proceeding.
If anything, the parties’ request for indefinite postponement of the scheduled hearing in view of a

prospective settlement belies any claim that the contested ruling is pivotal at this time.

Accordingly, Petitioner’s Motion is denied.

SO ORDERED.
Date: S M1ACA 1S . 1/5/ g
Paul M. Qoran
Administrative Judge



