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ORDER

DECISION ON RESPONDENT'’S MOTION TO DISMISS
PETITIONER’S REQUEST FOR RECONSIDERATION

This matter has come on Respondent’s Motion to Dismiss
Petitioner’s Request for Reconsideration. Respondent seeks
dismissal of the Request for Reconsideration on two grounds:

ks The page length of the request (65 pages) exceeds that
allowed by 4 C.F.R. §28.60.

2. The request does not comply with the requirements of 4
C.F.R. §28.87(b) that specific objections to the Initial Decision
must be set forth with specific reference to the record.

Pursuant to 4 C.F.R. §28.9(b), the page limit for pleadings,
motions and attachments thereto is 60 pages. Although Respondent
relies on the wrong section of the Board’s regulations, its
assertion as to the page limit is correct, and Petitioner has, in
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fact, exceeded this limit by five pages and failed to file a motion
for leave to file a petition of this length. In view of all the
circumstances, dismissal of the Request for Reconsideration is an
unacceptably draconian penalty. The Board did not exercise its
responsibility to reject a pleading not in conformance with its
rules. Moreover, the infraction is a relatively minor one.
Finally, Respondent has not indicated how it may have been
prejudiced by the infraction, and the Board cannot imagine the
nature of any harm or prejudice to Respondent. The Board,
therefore, waives the page limitation set forth in 4 C.F.R.
§28.9(b) and allows Petitioner to file a 65-page Request for
Reconsideration.

We also reject Respondent’s contention that the Request for
Reconsideration should be dismissed for failing to comply with the
requirement of 4 C.F.R. §28.87(b) that objections to the initial
decision must be set forth with specific references to the record.
The Request for Reconsideration filed by Petitioner sets forth
specific objections (Request, page 2), refers to applicable law and
regulations (Request, pages 44-45), and is replete with record
references. Both parties asked the Board to refer to their post-
hearing briefs (Request, page 3; Opposition, page 12). The post-
hearing briefs are also replete with record references.

Accordingly, the Respondent’s Motion to Dismiss is DENIED.

SO ORDERED.




For the Board:

Date: August 16, 1993 ZS/
Nancy K.fkcnride
Vice Chair

Isabelle R. Cappello
Leroy C. Clark
Paul A. Weinstein*

*PAB Chair Alan S. Rosenthal, who is the Administrative Judge who
rendered the Initial Decision in this case, elected not to
participate in the collegial consideration of the motion to
dismiss. He has independently considered the motion, however, and
concurs in its denial essentially for the reasons assigned by the
Board.




