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BEFORE THE
PERSONNEL APPEALS BOARD FOR THE
GENERAL ACCOUNTING OFFICE
UNITED STATES OF AMERICA

GS-13/14 Management & Policy
Advisory Council
and
Career Level Council,

Petitioners,
Docket No. 116-600-GC-89

United States General

Accounting Office,
Respondent.
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ORDER

On October 13, 1989, Petitioners, represented by the PAB
General Counsel, filed a Petition for Review challenging the
validity of certain provisions of the GAO Labor Relations Order,
Order 2711.1. On November 16, 1989, Respondent filed its Answer
to the Petition for Review denying the allegations in the
Petition for Review, and asserting that Petitioners are not
entitled to relief in any form. After discovery was commenced,
Respondent requested that discovery be held in abeyance in order
that it could file a motion to dismiss. On February 9, 1990,
Respondent filed a motion to dismiss the Petition for Review.
Respondent contends: (1) that the PAB does not have
jurisdiction to hear this case; (2) that even if the PAB does
have jurisdiction over the subject matter of the Petition for

Review, the Petition is untimely; (3) that the claims presented




in the Petition for Review are not ripe for adjudication; and (4)
that the Petitioners lack standing to present these claims, and
have failed to exhaust their administrative remedies before
filing with the Board.

Petitioners have duly filed their opposition to Respondent's
motion to dismiss. By leave of the undersigned, Respondent has
filed a reply to Petitioners' opposition to the motion to
dismiss.

In ruling on a motion to dismiss, the facts must be viewed
in the light most favorable to the party opposing the motion to
dismiss. Said motion shall only be granted if it appears beyond
a doubt that there is no set of facts upon which the Petitioners
may be entitled to relief. The Respondent, in its both its
motion and reply briefs, failed to satisfy its burden under this
legal standard. In this regard, the plain language of the GAO
Personnel Act and underlying precedent support a finding that the
Board has jurisdiction to hear this matter. Accordingly, it is
hereby,

ORDERED that Respondent's motion to dismiss is denied,
without prejudice. A memorandum opinion shall be issued shortly
which will explicate the basis for my denial of Respondent's
motion.

In the meantime, the parties are directed to commence the

completion of discovery and other prehearing matters in this

case. It is further




ORDERED that there will be a prehearing conference held on
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Menday, June 18, 1990, at 10:00 a.m. in the Office of the PAB.
The parties are directed to be present at that meeting and to be
prepared to set the further scheduling of the hearing and

remaining prehearing matters in this case.

SO ORDERED.
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JUNATHAN E. KAUFMANN Lb}
ministrative Judge _W




