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RULING ON PETITIONER’S MOTION TO COMPEL DISCOVERY

Now pending in the above-captioned matter is Petitioner’s Motion to Compel Discovery
and Respondent’s Opposition thereto. In addition, Petitioner has filed an Unopposed Motion to
Extend Time for Completion of Discovery. Under the circumstances presented, Petitioner’s
Unopposed Motion is hereby granted; the deadline for completion of discovery is extended to

Friday, March 6, 2009. The Motion to Compel is discussed below.

1. Disputed Interrogatories

The Petition essentially alleges that Respondent U.S. Government Accountability Office
(GAO or the Agency) unlawfully discriminated against Petitioner on the bases of race and
retaliation when it proposed his suspension without pay in October 2007 and ultimately issued
him a letter of reprimand for verbally abusing a co-worker at its Huntsville, Alabama work
station. The two interrogatories for which Petitioner seeks to compel discovery are quoted

below:



[Interrogatory No. 3] Identify by name, race, job title and series, pay grade/band,
team, office location, and years of GAO employment all GAO employees for
whom discipline has been proposed between 2002 and the present; the asserted
reason(s) for proposing discipline; the type of discipline proposed; the
employee’s prior disciplinary record, if any; the law, rule, or regulation
applicable to the proposed disciplinary action; the applicable table of penalties
relating to the proposed disciplinary action, indicate whether discipline was
imposed, and identify all documents evidencing the same.

[Interrogatory No. 22] Identify by name, race, job title, pay band/level, and
protected activity all GAO employees who have been required and/or encouraged
to take an anger management class, the circumstances and/or reasons for

requiring and/or encouraging each individual to take such a class, and identify
all documents evidencing same.

Respondent objected to Interrogatories 3 and 22 principally on the grounds that they are
overly broad, unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible information.

Notwithstanding its objections, Respondent provided Petitioner information regarding all
discipline in Petitioner’s Acquisition and Sourcing Management (ASM) team imposed by
Managing Director Katherine Schinasi since 2004 when she became Managing Director.
Respondent submits that Petitioner rejected its compromise offer to provide Petitioner
information regarding all GAO employees who have received discipline for the same or similar
offenses as Petitioner since January 1, 2003. Petitioner acknowledges in regard to both
interrogatories that Respondent provided “some responsive information limited to GAO
employees of the Agency’s Acquisition and Sourcing Management (ASM) team.” Motion to
Compel at 3. Moreover, Respondent specifically responded to Interrogatory No. 22 that it was
unaware “[o]f any ASM employees besides Petitioner who have been asked to take an anger
management course during Ms. Schinasi’s tenure as Managing Director of ASM.” Respondent’s
Answers to Petitioner’s First Set of Interrogatories and Request for Production of Documents at

19 (Motion to Compel, Ex. 3).



II. Legal Standard and Discussion

This dispute is governed by the PAB Procedural Rules, which state, in pertinent part:
§28.41 Explanation, scope and methods.
(a) Explanation. Discovery is the process apart from the hearing

whereby a party may obtain relevant information from another person,

including a party, which has not otherwise been provided. Relevant

information includes information which appears reasonably calculated to

lead to the discovery of admissible evidence. This information is

obtained for the purpose of assisting the parties in developing,

preparing, and presenting their cases. The Federal Rules of Civil

Procedure may be used as a general guide for discovery practices in

proceedings before the Board, except as to matters specifically covered

by these regulations. The Federal Rules of Civil Procedure shall be

interpreted as instructive rather than controlling.

The Federal Rules of Civil Procedure (FRCP), in this regard, “protect a party or person
from annoyance, embarrassment, oppression, or undue burden or expense.” Rule 26(c)(1),
FRCP.

Accordingly, when harmonizing these authorities, permissible discovery encompasses
relevant information reasonably calculated to lead to the discovery of admissible evidence that
does not impose an undue burden or expense on the party or person from whom discovery is
sought.

I have considered carefully the court and Merit Systems Protection Board precedent cited
by the parties in support of their respective positions. I am not persuaded by Petitioner’s
arguments that he is entitled to more information than Respondent has provided.

This case involves a proposed disciplinary action of a two-day suspension and actual
lesser penalty (written reprimand) that occurred at a domestic field installation within a discrete
organization subcomponent of Respondent (ASM). Petitioner has not established or specifically

suggested how his global Agency-wide nationwide discovery request for all disciplinary actions,
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proposed and taken, might reasonably lead to the development of relevant evidence in the
litigation of this matter.

In a case principally relied upon by Petitioner, the Judge Magistrate allowed disciplinary
action discovery to be taken concerning disciplinary actions by supervisors subordinate to the
one who disciplined the plaintiff, and by his predecessor. The plaintiff had been disciplined by
the agency head, Capitol Police Chief Varey. The Magistrate concluded: “Therefore, the
standard is not whether the information sought pertains to a situation that is identical to plaintiff's
situation, but whether it is reasonably calculated to yield information that would permit the
plaintiff to argue the dissimilar treatment of the two situations is evidence of discrimination.”
Waters v. U.S. Capitol Police Bd., 216 F.R.D. 153, 158 (D.D.C. 2003). In reaching his
conclusion, he pointed out that the Capitol Police Board was “a relatively small and self-
contained agency where it does not appear that many employees have been terminated or
resigned when facing termination,” and that “the proper scope of discovery in any case is a
function of the nature of that case.” Id. at 159. Thus, while the Waters rationale may warrant
discovery of disciplinary action taken by subordinates to Chief Varey, it would not justify
seeking such information regarding disciplinary actions taken by persons above and outside of
Petitioner’s Acquisition and Sourcing Management (ASM) team.

The same Judge Magistrate in a later case determined that discovery should be restricted
to the acts of the persons claimed to have discriminated or retaliated against the plaintiff.
Willingham v. Ashcroft, 226 F.R.D. 57, 61 (D.D.C. 2005) (rejecting attempt at nationwide
discovery for Department of Justice or Drug Enforcement Administsration division covering 15-
year period). Like that case, this is “an individual action where plaintiff is obliged to prove that
[he] was the victim of racial discrimination or retaliation.” See also, Williams v. Johanns, 563
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F.Supp.2d 27, 32 (D.D.C. 2008) (need for evidence of intent must be balanced against probative
value of such evidence and burdens imposed on defendant).

Petitioner attempts to distinguish this case from Willingham, noting that GAO is
relatively smaller and operates with a centralized personnel office and that the Willingham
discovery request was significantly more burdensome. Motion to Compel at 5. In my view,
Petitioner raises a distinction without a difference. Notwithstanding Petitioner’s arguments, [
find the cited Merit Systems Protection Board precedent to be persuasive regarding the probity of
disparate treatment, whether based on discrimination or other invidious factors. Discovery
regarding disciplinary actions should target the organizational decisional framework that took the
action against Petitioner. Disciplinary actions taken outside of that context can shed little or no
light on what motivated the discipline of which Petitioner complains. I am impressed, in this
regard, by the seminal case of Mills v. Department of Navy, 30 M.S.P.R. 403 (1986), and its
progeny: e.g., DeLleon v. Department of Homeland Security, 2008 MSPB LEXIS 2501,
Zieglowsky v. Department of Treasury, 2007 MSPB LEXIS 6849; and Thigpen v. Department of
Veterans Affairs, 2007 MSPB 594. Under this line of cases, an employee or appellant
challenging a penalty on the basis of disparate treatment must show that charges and
circumstances are substantially similar to those of comparators. This generally means that they
must arise in the same organizational unit and under the same supervisor.

Finally, I find Interrogatory No. 22 to be unduly broad, as explicated above, inasmuch as
it extends outside of Petitioner’s Acquisition and Sourcing Management team. Moreover, it is
materially vague in several respects: it does not define the terms protected activity, required or

encouraged. 1believe that the Agency’s response, in that context, is adequate and satisfactory.



CONCLUSION

In view of the foregoing, Petitioner’s Motion to Compel is denied in its entirety.

SO ORDERED.

Date: 2/04/09 /s/
Paul M. Coran
Administrative Judge





<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /PageByPage

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Sheetfed Uncoated v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CompatibilityLevel 1.7

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /LeaveColorUnchanged

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams true

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Preserve

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 150

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 150

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<





    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>







    /HUN <>

    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)

    /JPN <>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>





    /SKY <>



    /SUO <>

    /SVE <>

    /TUR <>



    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



