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UNITED STATES GOVERNMENT  ) 
  ACCOUNTABILITY OFFICE,      )  February  4, 2009 
           Respondent        ) 
________________________________ ) 
 
 

RULING ON PETITIONER’S MOTION TO COMPEL DISCOVERY 
 

 
 Now pending in the above-captioned matter is Petitioner’s Motion to Compel Discovery 

and Respondent’s Opposition thereto.  In addition, Petitioner has filed an Unopposed Motion to 

Extend Time for Completion of Discovery.  Under the circumstances presented, Petitioner’s 

Unopposed Motion is hereby granted; the deadline for completion of discovery is extended to 

Friday, March 6, 2009.  The Motion to Compel is discussed below. 

 
 
I.  Disputed Interrogatories 

The Petition essentially alleges that Respondent U.S. Government Accountability Office 

(GAO or the Agency) unlawfully discriminated against Petitioner on the bases of race and 

retaliation when it proposed his suspension without pay in October 2007 and ultimately issued 

him a letter of reprimand for verbally abusing a co-worker at its Huntsville, Alabama work 

station.  The two interrogatories for which Petitioner seeks to compel discovery are quoted 

below: 
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[Interrogatory No. 3]  Identify by name, race, job title and series, pay grade/band, 
team, office location, and years of GAO employment all GAO employees for 
whom discipline has been proposed between 2002 and the present; the asserted 
reason(s) for proposing discipline; the type of discipline proposed; the 
employee’s prior disciplinary record, if any; the law, rule, or regulation 
applicable to the proposed disciplinary action; the applicable table of penalties 
relating to the proposed disciplinary action; indicate whether discipline was 
imposed; and identify all documents evidencing the same. 

 
[Interrogatory No. 22]  Identify by name, race, job title, pay band/level, and 
protected activity all GAO employees who have been required and/or encouraged 
to take an anger management class, the circumstances and/or reasons for 
requiring and/or encouraging each individual to take such a class, and identify 
all documents evidencing same. 

 
Respondent objected to Interrogatories 3 and 22 principally on the grounds that they are 

overly broad, unduly burdensome, and not reasonably calculated to lead to the discovery of 

admissible information. 

Notwithstanding its objections, Respondent provided Petitioner information regarding all 

discipline in Petitioner’s Acquisition and Sourcing Management (ASM) team imposed by 

Managing Director Katherine Schinasi since 2004 when she became Managing Director.  

Respondent submits that Petitioner rejected its compromise offer to provide Petitioner 

information regarding all GAO employees who have received discipline for the same or similar 

offenses as Petitioner since January 1, 2003.  Petitioner acknowledges in regard to both 

interrogatories that Respondent provided “some responsive information limited to GAO 

employees of the Agency’s Acquisition and Sourcing Management (ASM) team.”  Motion to 

Compel at 3.  Moreover, Respondent specifically responded to Interrogatory No. 22 that it was 

unaware “[o]f any ASM employees besides Petitioner who have been asked to take an anger 

management course during Ms. Schinasi’s tenure as Managing Director of ASM.”  Respondent’s 

Answers to Petitioner’s First Set of Interrogatories and Request for Production of Documents at 

19 (Motion to Compel, Ex. 3). 
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II.  Legal Standard and Discussion 

This dispute is governed by the PAB Procedural Rules, which state, in pertinent part: 

§28.41  Explanation, scope and methods. 
 
    (a) Explanation.  Discovery is the process apart from the hearing  
whereby a party may obtain relevant information from another person,  
including a party, which has not otherwise been provided.  Relevant  
information includes information which appears reasonably calculated to  
lead to the discovery of admissible evidence.  This information is  
obtained for the purpose of assisting the parties in developing,  
preparing, and presenting their cases.  The Federal Rules of Civil  
Procedure may be used as a general guide for discovery practices in  
proceedings before the Board, except as to matters specifically covered  
by these regulations.  The Federal Rules of Civil Procedure shall be  
interpreted as instructive rather than controlling. 
 

 The Federal Rules of Civil Procedure (FRCP), in this regard, “protect a party or person 

from annoyance, embarrassment, oppression, or undue burden or expense.”  Rule 26(c)(1), 

FRCP. 

 Accordingly, when harmonizing these authorities, permissible discovery encompasses 

relevant information reasonably calculated to lead to the discovery of admissible evidence that 

does not impose an undue burden or expense on the party or person from whom discovery is 

sought. 

 I have considered carefully the court and Merit Systems Protection Board precedent cited 

by the parties in support of their respective positions.  I am not persuaded by Petitioner’s 

arguments that he is entitled to more information than Respondent has provided. 

 This case involves a proposed disciplinary action of a two-day suspension and actual 

lesser penalty (written reprimand) that occurred at a domestic field installation within a discrete 

organization subcomponent of Respondent (ASM).  Petitioner has not established or specifically 

suggested how his global Agency-wide nationwide discovery request for all disciplinary actions, 
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proposed and taken, might reasonably lead to the development of relevant evidence in the 

litigation of this matter.  

 In a case principally relied upon by Petitioner, the Judge Magistrate allowed disciplinary 

action discovery to be taken concerning disciplinary actions by supervisors subordinate to the 

one who disciplined the plaintiff, and by his predecessor.  The plaintiff had been disciplined by 

the agency head, Capitol Police Chief Varey.  The Magistrate concluded:  “Therefore, the 

standard is not whether the information sought pertains to a situation that is identical to plaintiff's 

situation, but whether it is reasonably calculated to yield information that would permit the 

plaintiff to argue the dissimilar treatment of the two situations is evidence of discrimination.”  

Waters v. U.S. Capitol Police Bd., 216 F.R.D. 153, 158 (D.D.C. 2003).  In reaching his 

conclusion, he pointed out that the Capitol Police Board was “a relatively small and self-

contained agency where it does not appear that many employees have been terminated or 

resigned when facing termination,” and that “the proper scope of discovery in any case is a 

function of the nature of that case.”  Id. at 159.  Thus, while the Waters rationale may warrant 

discovery of disciplinary action taken by subordinates to Chief Varey, it would not justify 

seeking such information regarding disciplinary actions taken by persons above and outside of 

Petitioner’s Acquisition and Sourcing Management (ASM) team. 

 The same Judge Magistrate in a later case determined that discovery should be restricted 

to the acts of the persons claimed to have discriminated or retaliated against the plaintiff.  

Willingham v. Ashcroft, 226 F.R.D. 57, 61 (D.D.C. 2005) (rejecting attempt at nationwide 

discovery for Department of Justice or Drug Enforcement Administsration division covering 15-

year period).  Like that case, this is “an individual action where plaintiff is obliged to prove that 

[he] was the victim of racial discrimination or retaliation.”  See also, Williams v. Johanns, 563 
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F.Supp.2d 27, 32 (D.D.C. 2008) (need for evidence of intent must be balanced against probative 

value of such evidence and burdens imposed on defendant). 

 Petitioner attempts to distinguish this case from Willingham, noting that GAO is 

relatively smaller and operates with a centralized personnel office and that the Willingham 

discovery request was significantly more burdensome.  Motion to Compel at 5.  In my view, 

Petitioner raises a distinction without a difference.  Notwithstanding Petitioner’s arguments, I 

find the cited Merit Systems Protection Board precedent to be persuasive regarding the probity of 

disparate treatment, whether based on discrimination or other invidious factors.   Discovery 

regarding disciplinary actions should target the organizational decisional framework that took the 

action against Petitioner.  Disciplinary actions taken outside of that context can shed little or no 

light on what motivated the discipline of which Petitioner complains.  I am impressed, in this 

regard, by the seminal case of Mills v. Department of Navy, 30 M.S.P.R. 403 (1986), and its 

progeny:  e.g., DeLleon v. Department of Homeland Security, 2008 MSPB LEXIS 2501; 

Zieglowsky v. Department of Treasury, 2007 MSPB LEXIS 6849; and Thigpen v. Department of 

Veterans Affairs, 2007 MSPB 594.  Under this line of cases, an employee or appellant 

challenging a penalty on the basis of disparate treatment must show that charges and 

circumstances are substantially similar to those of comparators.  This generally means that they 

must arise in the same organizational unit and under the same supervisor.   

Finally, I find Interrogatory No. 22 to be unduly broad, as explicated above, inasmuch as 

it extends outside of Petitioner’s Acquisition and Sourcing Management team.  Moreover, it is 

materially vague in several respects:  it does not define the terms protected activity, required or 

encouraged.  I believe that the Agency’s response, in that context, is adequate and satisfactory.    
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CONCLUSION 

In view of the foregoing, Petitioner’s Motion to Compel is denied in its entirety. 

 

SO ORDERED. 

 

Date:  _____2/04/09_____________   ___/s/__________________ 
        Paul M. Coran 
        Administrative Judge 
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