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MEMORANDUM ORDER ON REQUEST FOR FURTHER TEMPORARY STAY
 
This matter is before the Personnel Appeals Board (PAB) on a Request for Further Temporary 
Stay filed on September 29, 2004 by the Personnel Appeals Board General Counsel (PAB/GC) 
on behalf of Omar N. Beyah, a Band II Senior Analyst assigned to the Physical Infrastructure 
(PI) team of the U.S. Government Accountability Office (GAO or the Agency).  The PAB/GC 
asks this Board to extend the current stay1 of Mr. Beyah’s termination for an additional 21 days, 
until October 30, 2004.   
 
The Request for Further Temporary Stay 
 
Pursuant to 4 C.F.R. §28.133(b)(1), the PAB/GC seeks the stay extension to allow time for a 
“full and fair investigation of the claims raised.”  Request at 11.  The Request states that the 
additional time is necessary to complete the investigation and analysis of the allegations in the 
amended charge (filed August 12, 2004 and amended on August 30, 2004) and to explore a new 
allegation concerning reprisal that came to light during the initial investigation.  Request at 2.  
The PAB/GC details investigative efforts taken and attempted to date, concluding that at this  
point, “it is very possible that one or more prohibited personnel practices are involved in GAO’s 
decision to terminate Mr. Beyah’s employment.”  Request at 3.  Specifically, the Request (at 2) 
states that three supervisory employees have been interviewed, two more officials’ interviews 
have been started, and several additional interviews are scheduled for the weeks of October 4 and 
11; other interviews have been requested but not yet scheduled.  The PAB/GC also states that 
there are “a myriad of difficult and complex issues” to be considered in the completion of the 
investigation here at issue.  Request at 11.   
 

                                                 
1 The Board imposed a 30-day ex parte stay under 4 C.F.R. §28.133(a), upon the request of the PAB/GC 
for time for further investigation and her representation that the termination may arise out of one or more 
prohibited personnel practices.  That stay expires on October 9, 2004.  See Order of September 9, 2004.   
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Among the issues presented is Mr. Beyah’s status as an employee.  GAO took steps to remove 
him based upon his performance during his first year with the Agency, i.e., prior to the expiration 
of his one-year probationary period.  Mr. Beyah, an architect by training, had transferred to GAO 
without a break in service on September 22, 2003 after more than a decade with the U.S. General 
Services Administration (GSA).  By letter dated August 23, 2004, he was notified that his 
employment would be terminated on September 10, 2004.  Mr. Beyah contends that as a career 
civil servant, he is entitled to certain rights that the Agency did not afford him.  The GAO 
standard form SF-50, appointing Mr. Beyah as a lateral transfer, notes that the “appointment is 
subject to completion of one year initial probationary period beginning 09/21/03.”  Request 
Exhibit 2 at line 45. 
 
Alternatively, the PAB/GC argues that if not entitled to an exception to the probationary period, 
Mr. Beyah is at least entitled to a “fair opportunity” to demonstrate competent performance prior 
to the decision to terminate his employment.  Request at 7; see GAO Notice 2315.1 (A-90, Jan. 
31, 1990), supplementing Order 23315.1, Status, Tenure, and Trial Periods (Oct. 1, 1980).  The 
PAB/GC states that “the evidence obtained to date shows that the decision to terminate Mr. 
Beyah’s employment was not based upon an accurate or an objective assessment of his 
predominant job performance during his tenure with the agency.”  Request at 8. 
 
The PAB/GC also states that additional time is needed to investigate the allegation that the 
decision to terminate Mr. Beyah’s employment was based on:  reprisal for his membership in 
protected groups; a desire to influence an impending promotion decision; alleged discrimination; 
and his April 2004 announcement of an intention to exercise his appeal rights.  Request at 10.   
 
GAO’s Partial Opposition to Request
 
On Wednesday, October 6, 2004, the Agency timely filed Respondent’s Partial Opposition to 
PAB General Counsel’s Request for Temporary Stay (Response).   The Agency contends that 
there is not a sufficient basis for an extension of 21 days, but it does not object to a more limited 
extension of seven days, “to permit the General Counsel to interview a key management official 
and produce her report and recommendations.”  Response at 1.  The Response points to the basis 
for termination as stated in the termination notice, that during the period of probationary 
employment, Mr. Beyah’s “performance has not progressed to the level needed for success at 
GAO.”  Response Exhibit 1 at 1.  The Agency further states that the PAB/GC has failed to meet 
her burden under the stay regulation, because the circumstances show that she has completed the 
bulk of her investigation and her “analyses on all issues are clearly formulated and not lacking in 
detail.”  Response at 3.  Specifically, GAO notes that the PAB/GC has interviewed five agency 
witnesses and received five sets of documents with detailed information on Mr. Beyah’s work; 
by October 14, the PAB/GC will have interviewed 10 management officials.  For this reason, the 
Agency concludes that by October 16 the PAB/GC should have “more than sufficient 
information” to assess whether there is reasonable cause to believe that the action involves a 
prohibited personnel practice or discrimination.  Response at 4.  On this basis, the Agency 
contends that the PAB/GC “should be able to complete her final tasks and analysis with a further 
stay of no more than seven days, ending on October 16, 2004.”  Id.   
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GAO specifically counters each of five reasons set forth by the PAB/GC to justify the requested 
extension:  1) the Request shows that the PAB/GC has researched and reached a conclusion on 
the issue of Mr. Beyah’s status as an employee; 2) the Request shows that sufficient investigation 
has taken place on the question of “fair opportunity;” 3) all the alleged discriminatory bases were 
known to the PAB/GC before the first interview; 4) the PAB/GC does not identify the additional 
information needed on the question of motivation to enhance another employee’s promotion 
opportunity; 5) the PAB/GC does not explain why the question of reprisal could not have been 
investigated immediately after it surfaced, i.e., during the course of interviews.  Response at 5-6. 
 
The Agency states that the interests of justice would not be served by an extension of 21 days in 
this case, and that such an extension does not comport with the regulatory requirement that a 
further stay be consistent with “the exercise of a high degree of diligence.”  Response at 6. 
 
The Stay Regulation 
 
The Board’s regulations set forth the procedures and standards to be applied in stay proceedings 
before the PAB.  4 C.F.R. §28.133.  Subsection 28.133(b)(1) provides that the PAB/GC may 
seek a further temporary stay “for the purpose of allowing additional time to pursue its 
investigation.”  Under 4 C.F.R. §28.133(d), such a temporary stay “may be issued if the Board 
member . . . determines that under all of the circumstances the interests of justice would be 
served by providing more time for the Board’s Office of General Counsel to pursue the 
investigation.  However, the duration of any single temporary stay shall not exceed the amount 
of time reasonably necessary to acquire sufficient information to support a request for a 
permanent stay in the exercise of a high degree of diligence”  (emphasis added).   Issuance of a 
temporary stay therefore is a discretionary action that may be taken in furtherance of the interests 
of justice and in keeping with the exercise of a high degree of diligence by the PAB/GC.   
 
Upon consideration of the facts and arguments presented, I agree with the position taken by the 
Agency.  Accordingly, the General Counsel's Request For Further Temporary Stay is hereby 
granted in part and denied in part.  The termination of Omar N. Beyah is stayed for 10 days from 
the date of this Order, until close of business on Monday October 18, 2004.  See 4 C.F.R. 
§28.133(b). 
  
  SO ORDERED.
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