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RESPONDENT’S CROSS-MOTION FOR SUMMARY JUDGMENT

I. INTRODUCTION

A. Nature of the Controversy

These competing motions for summary judgment arise from a dispute between

the parties over a five thousand dollar student loan repayment made by the U.S. Government
Accountability Office (GAO or the Agency) on Petitioner’s behalf to Petitioner’s student loan
creditor (Sallie Mae) in 2004. This Petition was occasioned by GAQO’s attempts to recoup that
payment, plus interest and penalties, from Petitioner. The facts are fully explicated below.

B. Procedural History

Petitioner filed his Charge with the Personnel Appeals Board Office of General Counsel
(PAB/OGC) on November 6, 2007. The PAB General Counsel, on behalf of Petitioner, filed his
Petition with the Personnel Appeals Board (PAB or Board) on April 11, 2008. At the same time,



Petitioner filed his Motion for Summary Judgrnent.1 Subsequently, the following filings came
before me: Respondent’s Cross Motion for Summary Judgment; Petitioner’s Opposition to
Respondent’s Cross Motion for Summary Judgment; Respondent’s Motion to Amend Caption of
Cross-Motion for Summary Judgment; Motion for Leave to File Reply Memorandum in Support
of Respondent’s Cross-Motion for Summary Judgment; Petitioner’s Opposition to Respondent’s
Motion to Amend Caption of Cross-Motion for Summary Judgment; Petitioner’s Opposition to
Respondent’s Cross-Motion for Summary Judgment; Petitioner’s Surreply to Respondent’s
Cross-Motion for Summary Judgment; and Petitioner’s Motion to Strike Affidavit of Charles
Ransom and November 2, 2004 E-Mail .

C. Legal Framework for Summary Judegment Determinations

The parties’ summary judgment motions were filed pursuant to Board regulation (4 C.F.R.
28.21(c)), which authorizes the grant of summary judgment in the following circumstances:
“Summary judgment will be granted if the pleadings, depositions, answers to interrogatories,
admissions, affidavits, if any, and other documents show that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment as a matter of law.” 4 C.F.R.
§28.21(c)(3); Fed.R.Civ.P. 56(c). See also, Anderson v. Liberty Lobby, 477 U.S. 242, 247-48
(1986); Holcomb v. Powell, 433 F.3d 889, 895 (D.C. Cir. 2006).

"A fact is 'material' if a dispute over it might affect the outcome of a suit under governing law;
factual disputes that are "irrelevant or unnecessary' do not affect the summary judgment
determination." Holcomb v. Powell, 433 F.3d at 895 (citing Anderson v. Liberty Lobby, 477 U.S.
at 248) (emphasis added). When a motion for summary judgment is under consideration, "[t]he
evidence of the nonmovant is to be believed, and all justifiable inferences are to be drawn in his
favor." Anderson v. Liberty Lobby, 477 U.S. at 255. See also, Tekeley v. GAO, Docket No. 06-
16 at 30-31 (08/09/07); Malphurs v. GAO, Docket No. 119-211-17-89 at 3 (2/13/90).

D. Material Facts Not in Genuine Dispute

I draw these findings from the parties’ filings, as specified:

1. GAO employed Petitioner from September 21, 2003 until November 26, 2005.
Petitioner’s Summary Judgment Motion, Statement of Material Facts, #1; Respondent’s Cross-
Motion for Summary Judgment, Undisputed Facts, #1.’

' GAO does not oppose that simultaneous filing and I shall entertain it in the interests of efficient
adjudication.

® The Agency’s filing of an Answer to the Petition was stayed pending a ruling on the dispositive
motions. By Order of July 17, 2008, the undersigned allowed GAO to oppose Petitioner’s dispositive
motion and to present certain documentary evidence in its opposition to Petitioner’s summary judgment
motion.

? These documents hereinafter are referred to as “Pet. Statement of Material Facts” and “Resp.
Undisputed Facts.”



2. In 2004, Petitioner applied for admission into GAQO’s student loan repayment program
but declined the Agency’s offer to afford him that benefit. Petitioner did not enter into a
continued service agreement with the Agency authorizing such a payment.* Pet. Statement of
Material Facts #2; Resp. Undisputed Facts #2.

3. In 2004, the Agency erroneously made a student loan repayment of $5,000 on
Petitioner’s behalf to Sallie Mae. Pet. Statement of Material Facts #3; Resp. Undisputed Facts
#3. Petitioner’s Statement of Earnings and Leave for the period October 17, 2004 through
October 30, 2004 noted the $5,000 payment. Resp. Undisputed Facts # 4, Ex. 1.”

4. In early November 2005, Petitioner accepted a job offer with the U.S. Office of
Management and Budget (OMB) and formally notified GAO’s Human Capitol Office (HCO) of
that fact on November 9, 2005. GAO and OMB collaborated and determined that Petitioner’s
last day with GAO would be November 26, 2005 and that he would enter on duty with OMB on
November 27, 2005. Pet. Statement of Material Facts ##9-10 and cited attachments. GAO has
not contested this assertion.

5. Before Petitioner left GAO’s employ in November 2005, GAO did not notify him
individually that he would be required to repay the $5,000 student loan payment that the Agency
erroneously had made on his behalf. Pet. Statement of Material Facts #11; Resp. Undisputed
Facts #7.°

6. On December 19, 2005, Petitioner contacted GAO’s HCO to inquire why the Agency
had not deposited his final paycheck into his account. Pet. Statement of Material Facts #12.”

7. The Agency’s HCO representative officially informed Petitioner, by e-mail dated
December 19, 2005, that he was obligated to repay the $5,000 student loan payment, pursuant to
a continued service agreement that GAO asserted Petitioner had signed, and that the Agency
would claim his final paycheck for that purpose and refer the balance for billing to the U.S.
Department of Agriculture, National Finance Center. Pet. Statement of Material Facts #13, Ex.
4; Resp. Undisputed Facts #7.

* GAO does not contest Petitioner’s assertion that it offered that benefit to Petitioner. The Agency’s
contention—that Petitioner declined to sign the continued service agreement because he recognized that it
entailed a three-year commitment of continued service to the Agency—is in dispute.

> Petitioner asserts that he was unaware of and had not authorized the payment that he claims was made
in September 2004, but acknowledges that his Earnings and Leave Statement for the pay period covering
October 31 to November 13, 2004 contains an entry under the “Year-to-Date” column of $5000.00 that is
coded as “STUD/BNFT/EABP/TAXABLE.” Pet. Statement of Material Facts #6, Pet. Exs. 1, 2.

% GAO asserts that on December 19, 2005 “management realized that the agency had made the erroneous
payment.” Resp. Undisputed Facts #7.

7 Hereinafter, no mention of GAO’s reply shall signify that the Agency did not contest Petitioner’s
assertion.



8. Petitioner informed the HCO representative that he had not entered into a service
agreement with GAO, but if such payment had been erroneously made, the Agency should
consider waiving the repayment in view of the financial hardship it would impose upon him.
Subsequently, the HCO representative indicated that GAO would release Petitioner’s final
paycheck. Pet. Statement of Material Facts ##14-15.

9. On January 11, 2006, Petitioner sent an e-mail to the HCO representative inquiring
whether any decision had been made regarding his request that GAO waive the tuition repayment
that the Agency “had incorrectly processed.” GAO did not respond and six months passed
before Petitioner received any further communication related to the loan repayment. Pet.
Statement of Material Facts #16.

10. In a notice dated July 1, 2006, the Department of Agriculture (USDA) National
Finance Center informed Petitioner that GAO reported Petitioner’s tuition payment obligation in
the amount of $6,350 (including a late payment charge) and demanded payment by July 25,
2006. Pet. Statement of Material Facts #17; Resp. Undisputed Facts #8.

11. In a notice dated August 1, 2006, the National Finance Center again billed Petitioner,
informed him of his rights and the consequences, and stated, in pertinent part: “If the question of
indebtedness cannot be resolved by review of documentary evidence in this office or your former
agency and issues of credibility and veracity exist, you will be provided an opportunity for an
oral hearing prior to offset of your debt.” Pet. Statement of Material Facts #18 (and referenced
attachments); Resp. Undisputed Facts #9.

12. On October 2, 2006, Petitioner wrote a letter to GAO’s Chief Human Capital Officer
(CHCO) disputing the debt and requesting a statutory waiver thereof. The CHCO responded by
letter, dated November 2, 2006, indicating that he was referring the waiver decision to the
Comptroller General of the United States, who was the only GAO official authorized to render
that decision. Pet. Statement of Material Facts #19.

13. The National Finance Center sent Petitioner a Debt Notice, dated January 24, 2007,
addressing a delinquent debt in the amount of $4,837.99.® The Debt Notice informed Petitioner
of his rights, including that “to a hearing conducted by an administrative law judge or hearing
official from outside the control of your Department. The hearing will consider the existence of
the debt, the amount of the debt, and/or percentage of disposable pay to be deducted each pay
period. The timely filing of a petition for a hearing will stop the collection proceedings.” Pet.
Statement of Material Facts #20 and attachments; Resp. Undisputed Facts #10.

14. On March 14, 2007, Petitioner responded to the National Finance Center’s Debt
Notice of January 24, 2007, and requested: (1) a hearing; (2) to inspect and copy any records
relating to the alleged debt; (3) review of the alleged debt assessment; and (4) a status of his
account. Pet. Statement of Material Facts #21 and attachments.

¥ The record does not explain this amount, which is in contrast to the original $5,000 payment and later
charges including late fees.



15. On April 4, 2007, Petitioner submitted a statement to GAO General Counsel officials
presenting arguments that the Agency was prohibited from recouping the loan payment and also
requesting a waiver of the debt. Pet. Statement of Material Facts #23 and attachments.

16. On April 5, 2007, the CHCO notified Petitioner by e-mail that “[t]he Comptroller
General has denied your request to waive repayment of your Student Loan debt.” The CHCO
acknowledged that the payment was made in the absence of Petitioner entering into a service
agreement and attributed the payment to “an administrative error made by GAO staff. . ..” The
CHCO requested that Petitioner arrange a payment plan with the National Finance Center. Pet.
Statement of Material Facts #24 and attachments; Resp. Undisputed Facts #11.

17. Subsequently on April 5, 2007, by e-mail to the CHCO, Petitioner contested the
lawfulness of the debt collection action and requested review of GAQ’s decision. Pet. Statement
of Material Facts #25 and attachments.

18. On April 10, 2007, Petitioner addressed another e-mail to the CHCO, contesting the
legality of the debt action and also requesting waiver of repayment. Pet. Statement of Material
Facts #26; Pet. Ex. 15. This followed an April 9 e-mail requesting documents relating to GAO’s
repayment of his student loan. /d.

19. In May 2007, Petitioner contacted the National Finance Center Claims Examiner to
pursue, inter alia, his earlier requests for a hearing and to review records related to the debt
issue. Pet. Statement of Material Facts #28 and attachments.

20. On June 7, 2007, the National Finance Center Claims Examiner responded to
Petitioner’s requests for status information and informed him that GAO was putting together the
paperwork for his requested hearing. Pet. Statement of Material Facts #29 and attachments.

21. Petitioner received a package from GAO, dated June 13, 2007, that in his view
contained only a partial response to his request for documents and no information regarding a
hearing. Pet. Statement of Material Facts #30.

22. Petitioner received no further communication from GAO before receiving a notice of
an unpaid delinquent debt from the Department of the Treasury on August 23, 2007. Pet.
Statement of Material Facts ##31-32 and attachments.

23. Petitioner immediately called the Treasury Department to dispute the debt, and
followed up with a letter forwarding his previous correspondence from USDA stating that GAO
was preparing an administrative hearing to decide his case. Pet. Statement of Material Facts #33
and attachments.

24. On September 10, 2007, the National Finance Center notified the Treasury
Department that GAO had confirmed that the debt collection was appropriate. Pet. Statement of
Material Facts #34 and attachments.



25. On September 11, 2007, the Treasury Department notified Petitioner that GAO had
declared his debt delinquency to be valid, citing GAO correspondence that Petitioner had not
seen before it was attached to the Treasury Department’s letter. Pet. Statement of Material Facts
#35 and attachments.

26. Petitioner received a notice from a private collection agency, dated September 17,
2007, indicating that the Department of Treasury had referred the matter for further action. Pet.
Statement of Material Facts #36 and attachments.

27. On September 26, 2007, Petitioner responded to the Treasury Department’s letter of
September 11, 2007, disputing the debt and challenging GAO’s denial of his right to a hearing
and to inspect records. On that same day, Petitioner disputed the debt with the collection agency.
Pet. Statement of Material Facts #37 and attachments.

28. On October 4, 2007, Petitioner sent an e-mail to the Comptroller General
complaining about the handling of the debt issue. The Comptroller General responded that he
would refer the matter to the General Counsel and the Chief Administrative Officer. Pet.
Statement of Material Facts #39 and attachment.

29. On October 9, 2007, the collection agency notified Petitioner that GAO had
confirmed the debt as valid. Pet. Statement of Material Facts #38.

30. On or about October 12, 2007, an attorney in GAO’s Office of General Counsel
notified Petitioner by telephone that he was not entitled to a hearing on his debt collection claim.
Pet. Statement of Material Facts #40 and attachment.

31. Petitioner filed a Charge with the PAB/OGC on November 6, 2007.

32. By letter to Petitioner dated February 13, 2008, GAO’s General Counsel, Gary
Kepplinger, addressed several issues raised by Petitioner, including allegations that he was not
given all the rights to which he was entitled. Mr. Kepplinger also proposed two options to
resolve the dispute: (1) establish a payment plan; or (2) with Petitioner’s full cooperation, GAO
would recoup the money from Sallie Mae. Resp. Cross-Motion, Ex. 5.

E. Central Facts in Genuine Dispute9

1. Whether GAO believed, albeit in error, that Petitioner had signed the required
continuous service agreement when it disbursed the $5,000 tuition repayment on Petitioner’s
behalf? See Material Facts not in Genuine Dispute #7, supra.

2. Whether Petitioner’s Statement of Earnings and Leave for the period of October 17,

? I do not find these to be material facts because as a matter of law, as found infra, they are not outcome
determinative. Ultimately I have determined to be without controlling legal effect: (1) the reason for the
erroneous tuition repayment; (2) the timing of Petitioner’s knowledge thereof; and (3) GAQO’s failure to
inform Petitioner, before Petitioner left its employ, of his obligation to reimburse the Agency for the
tuition repayment.



2004 through October 30, 2004, was reasonably and readily accessible to the Petitioner? See Pet.
Statement of Material Facts ##4-5, 7-8 and Ex. 1.

3. Whether Petitioner received an e-mail on November 2, 2004, addressed to “Student
Loan Applicants” and entitled “Student loan payments” notifying recipients that GAO made or
would be making $5,000 payments on behalf of each of them to student loan lenders? See Resp.
Undisputed Facts #5; Pet. Opposition to Resp. Cross Motion, Attach. 1 42; Reply Memorandum
of Law in Support of Resp. Cross-Motion, attached Affidavit of Charles Ransom and appended
analysis of properties of e-mail, dated November 2, 2004, from Matthew T. Myatt to Student
Loan Applicants, subject “Student loan payments.”

F. Petitioner’s Contentions

1. GAQ'’s effort to recover its erroneous student loan repayment from Petitioner is
contrary to 5 U.S.C. §5379(c)(2).

2. The Agency’s refusal to waive Petitioner’s alleged' indebtedness is contrary to 5
U.S.C. §5379(c).

3. GAOQO’s refusal to waive Petitioner’s alleged indebtedness is contrary to 5 U.S.C.
§5584.

4. GAO’s refusal to provide Petitioner a hearing before an impartial hearing officer
violated his rights under GAO Order 0254.1, Debt Collection, Ch. 8 (Mar. 6, 1995).

5. The Agency’s refusal to provide Petitioner a hearing before an impartial hearing
officer violated his rights under 31 U.S.C. §3716.

6. GAO’s refusal to provide Petitioner a hearing before an impartial hearing officer
violated his rights under 5 U.S.C. §5514.

7. GAQ'’s foregoing actions constitute prohibited personnel practices in violation of 5
U.S.C. §2302(b)(12).
See Petition, Counts I — IV.

G. Petitioner’s Motion for Summary Judegment

1. The Board Has Jurisdiction over this Matter

Petitioner argues that the Board has jurisdiction over this student loan repayment matter because:
(1) the challenged actions are personnel actions within the meaning of 5 U.S.C. §2302(a)(2); (2)
the allegedly violated statutory and regulatory provisions directly concern merit

system principles; and consequently (3) GAO’s challenged actions constitute a prohibited
personnel practice as defined in 5 U.S.C. §2302(b)(12).

' Petitioner does not expressly dispute that GAO made a $5,000 tuition loan repayment disbursement to
Petitioner’s creditor on his behalf.



Petitioner submits that GAO’s effort to recover the student loan repayment from him constitutes
a decision “concerning pay, benefits, or awards” under 5 U.S.C. §2302(a)(2), rendering it a
personnel action. In support thereof Petitioner cites Roach v. Army, 82 M.S.P.R. 464, 470 (1999)
wherein the Merit Systems Protection Board (MSPB) determined that an agency’s decision to
garnish wages to recover an erroneously issued award constituted a personnel action within the
meaning of §2302 because it affected both pay and an award.

Petitioner avers that the statutes and regulations upon which he relies implement or directly
concern a merit system principle as defined by 5 U.S.C. §§2301, 2302(b)(12). Petitioner points
to the merit system principles prescribing fair and equitable treatment in all aspects of personnel
management; that the Federal workforce should be used efficiently and effectively; and that
employees be protected against arbitrary action. 5 U.S.C. §§2301(b)(2), (5) and (8). Petitioner
further asserts:

The notice and waiver provisions in 5 U.S.C. §5379, the procedures set forth in 5
U.S.C. §§3711 and 3716, and the impartial hearing mandated by 5 U.S.C. §5514
and GAO Order 0254.1 establish the process due federal employees when the
government seeks to recover a student loan payment. These provisions therefore
clearly “prescribe a process” for protecting federal employees against an arbitrary
and capricious debt collection action by their employer. As such, they implement
or directly concern the merit systems principles set forth in 5 U.S.C. §2301(b)(2),
(5) and (8). See Special Counsel v. Harvey, 28 MSPR [595] at 602.

Memorandum of Points & Authorities in Support of Pet. Motion for Summary Judgment
(hereinafter Pet. Points & Authorities) at 27. In Petitioner’s view, because the Agency actions
violated provisions that implement or directly concern these merit principles, the violations
constituted prohibited personnel practices.

2. GAQ’s Effort to Recover its Erroneous Student L.oan Payment is Contrary to Various
Authorities

a. 5U.S.C. §§5379(c)(1) and (2)

Petitioner submits that his failure to enter into a written service agreement does not disqualify
him from retaining the benefit so long as he fulfills the service requirements. Pet. Points &
Authorities at 11-12 (citing 5 U.S.C. §5379(c)(1); Baltazar A. Villareal, B-214244 (May 24,
1984) (relocation expenses); Thomas Mulder, 65 Comp. Gen. 900 (1986); James J. Gormley, 71
Comp. Gen. 425, 427 (June 5, 1992) (relocation expenses); William R. Lenderking, B-261878,
1996 WL 97479. Petitioner concludes that the failure to execute a statutorily required service
agreement is not fatal to an entitlement claim; rather it is the performance of the required service
obligation that fulfills it.

Petitioner also contends that GAO has violated the provision of the Public Service Education
Assistance Act (PSEAA), which precludes recoupment of tuition repayments from an employee
voluntarily transferring to another agency, during the period of a continued service agreement,



unless the employing agency head notifies that employee of that obligation before his/her
entrance into the service of the other agency. Pet. Points & Authorities at 15; see 5 U.S.C.
§5379(c)(2). Here, Petitioner contends, no such notice was provided.

Petitioner points out that GAO Order 2537.1 §16(b)(2) provides that an employee who transfers
to another Federal agency during the service obligation is considered not to meet the three-year
service obligation. However, Petitioner contends that such constructive notice through the
Order, rather than actual notice, does not meet the legislative purpose; and would be inconsistent
with authoritative Office of Personnel Management (OPM) regulation, which precludes
recoupment from a transferring employee unless the reimbursement requirement is written into
the service agreement. See 5 C.F.R. §537.109(d)(2).

Petitioner additionally posits that the statute is somewhat ambiguous whether “service”
encompasses that with only the conferring agency or whether it also credits subsequent
continuous service with another Federal agency. Petitioner submits that the PSEAA’s legislative
history reflects that Congress intended that continuous service be applied on a government-wide
basis and not restricted to service only with the conferring agency. Under this construct,
Petitioner asserts that he has met the three-year service requirement by his uninterrupted Federal
employment at GAO and then the Office of Management and Budget.

b. 5U.S.C. §§5379 and 5584

Petitioner maintains that GAQ’s refusal to waive his alleged indebtedness is contrary to the
statutory provisions in the PSEAA and the Civilian Employee Waiver Act, which permit waiver
when recovery would be against equity and good conscience or against the public interest (5
U.S.C. §5379(c)(3)(B)); or against equity and good conscience and not in the best interests of the
United States (5 U.S.C. §5584(a)). Petitioner states that he is not disentitled to waiver on a fault
basis (5 U.S.C. §5584(b)(1)); i.e., “in light of all the circumstances, the individual concerned
knew or should have known that an error existed, but failed to take action to have it corrected.”
In the Matter of Ann D. Bolton, B-242854 (Comp. Gen. June 5, 1991).

Petitioner rejects GAO’s claims in the administrative process that he should have been aware of
the erroneous payment from Sallie Mae records, his own earnings and leave statements, and his
W-2 form. Petitioner asserts that in contrast to the notification provided for other enhancements
to his salary such as bonuses and awards, neither GAO nor Sallie Mae provided

him with any particularized notification of the loan repayment in 2004."" Petitioner asserts that
he did not see the notation of his student loan repayment in his electronic earnings and leave
statement because he did not routinely access those documents; instead he monitored his bank
deposits to ensure that his salary was correctly deposited. Petitioner also states that his W-2 did
not contain a specific reference to the student loan payment.

' Petitioner states that during the course of the PAB/OGC investigation, GAO did not produce
documentation confirming its payment to Sallie Mae or that Petitioner received notification from Sallie
Mae. Pet. Points & Authorities at 19, n.10. However, Petitioner has yet to disclaim that GAO made the
tuition repayment on his behalf.



Petitioner, in summary, states that in light of all the circumstances it was unreasonable for GAO
to conclude that he knew or should have known of the loan repayment at issue here. Petitioner
submits that the Comptroller General’s decision in Bolton, supra, stands for the principle that the
mere existence of records disclosing an administrative payment error is not sufficient to find
fault. Rather, actual notice is required.

c. The Collection Effort Violates GAO Order 0254.1 (March 6, 1995),
5 U.S.C. §5514, and 31 U.S.C. §83711 and 3716

Petitioner asserts that pursuant to 31 U.S.C. §3711, GAO was obligated to pursue reimbursement
from Petitioner, in the first instance, under its internal debt collection regulation, GAO Order
0254.1 (Debt Collection)."

Petitioner also contends that the Agency’s collection efforts abridged his procedural rights under
31 U.S.C. §3716, governing the process due a debtor before an agency invokes an
administrative offset.

Finally, Petitioner avers that GAO initially proposed to recover the payment from his salary
without affording him the rights prescribed by the Debt Collection Act, 5 U.S.C. §5514,
particularly to a hearing on the determination of the agency concerning the existence or the
amount of the debt.

H. GAOQO’s Cross-Motion for Summary Judgment

1. There is No Claim within Board Jurisdiction

Citing the Board’s decision in Tekeley v. GAO, PAB Docket No. 06-16 (08/09/07) at 26, GAO
argues that Petitioner cannot make out a prima facie case of a prohibited personnel practice
under 5 U.S.C. §2302(b)(12). To invoke the Board’s jurisdiction over this claim Petitioner must
demonstrate that the Agency took a personnel action against him under 5 U.S.C. §2302, that the
alleged personnel action violated certain laws, and that those laws implement or directly concern
merit system principles under 5 U.S.C. §2301.

a. GAQO’s Actions Do Not Constitute Personnel Actions

GAO submits that its attempt to recover the erroneous student loan repayment from Petitioner is
not a decision concerning pay, benefits and awards (5 U.S.C. §2302(a)(2)(A)(ix)), as claimed by
Petitioner. GAO contends that the repayment was erroneously made without the statutorily
required written agreement between the Agency and Petitioner and therefore does not constitute
a benefit to Petitioner. GAO states that Petitioner acquired no right to the money erroneously

2 Petitioner asserts that the March 1995 version (in effect at the time of the erroneous payment), rather
than the September 2006 version, controls this matter and that GAQO’s refusal to afford him a hearing
before an impartial officer contravenes the Agency’s own prescribed process for pursuing this debt
collection. Petitioner states that the later version deprived him of the right to a hearing and a broad
review of his claim. Petitioner argues that the latter version, as a matter of law, should not be afforded
retrospective effect, citing Greene v. United States, 376 U.S. 149, 160 (1964).

10



paid and is liable to make restitution, citing, inter alia, Philip W. McNany, B-198770 (Comp.
Gen. Nov. 30, 1980).

GAO also relies upon an MSPB case that assertedly stands for the principle that an agency’s
action in attempting to recover an erroneous salary payment to an employee is not a personnel
action under 5 U.S.C. §2302, and falls under debt collection rather than personnel law.
Hetterscheidt v. DOT, 2006 MSPB LEXIS 5217 at 5 (Sept. 13, 2006)."

b. GAO Did Not Violate Statutes or Regulations in its Debt Collection Efforts

1. No Violation of Student Loan Repayment Statute

GAO claims that Petitioner has no rights under 5 U.S.C. §5379(c) because the Agency and
Petitioner never entered into the prerequisite written service agreement. GAO distinguishes the
Comptroller General decisions relied upon by Petitioner on the basis that each decision involved
an employee who had incurred relocation expenses and sought reimbursement from his/her
agency, in the absence of a 12-month service agreement required to be executed prior to
payment. GAO notes that unlike this case, those employees incurred relocation debt in the
service of their employing agencies and properly sought reimbursement after staying in their
agencies’ employ for at least a year. Here, Petitioner did not incur a debt as a result of his duties
but rather benefited from an erroneous payment made to his student loan creditor. The Agency
asserts that there is no authority allowing Petitioner to benefit from this mistaken payment.'*

GAO represents that the debt repayment statute is clear and unambiguous on its face that the
service agreement must specify that the employee will remain in the service of the agency for at
least three years. Cross-Motion at 10; see 5 U.S.C. §5379(c)(1). Moreover, the statute is
specific that employees transferring from one agency to another may be required to reimburse
the loan repayment if the granting/losing agency notifies the employee of his/her repayment
obligation prior to the employee’s departure. 5 U.S.C. §5379(c)(2). GAO concludes that
Congress clearly expressed its intent that, with the aforementioned narrow exception, service

" Petitioner reiterates that the tuition loan repayment is a benefit reflecting a personnel action and he
points to its reference as a “BNFT” in his Earnings and Leave Statement. Moreover, Petitioner claims
that GAO erroneously relies on Hetterscheidt because the MSPB therein only ruled on the narrow
question of its appellate jurisdiction, which is narrower than that of overall prohibited personnel practice
allegations. Petitioner’s Opposition to Respondent’s Cross-Motion for Summary Judgment (hereinafter
Pet. Opposition) at 4-5.

' Petitioner responds, referring to correspondence from GAO (Pet. Ex. 20), that the Agency earlier had
acknowledged that the “lack of an agreement does not waive the requirements of the agreement and the
associated regulations thereto. . . .” Moreover, he argues that GAO failed to cite a single case establishing
that 5 U.S.C.§5379(c) is inapplicable to his situation. Petitioner reiterated his reliance on Comptroller
General cases permitting employee relocation allowances, where the service requirement was met, albeit
the employees had failed to sign the required service agreements. Pet. Opposition at 6.

11



must be completed at the agency making the payment.15 GAO Order 2537.1, “GAO Student
Loan Repayment Program,” §16(b)(2) (May 11, 2004), reflected this interpretation and put the
Agency and all of its employees on notice that repayment would be required from employees not
completing their three-year service periods.

GAO submits that Petitioner’s argument is unavailing that he is not subject to student loan
repayment recoupment, because the Agency did not notify him properly of his obligation to
repay the disbursement prior to his leaving GAO. GAO cites Petitioner’s letter to the CHCO,
dated October 2, 2006, stating that he declined to sign the service agreement because of the
length of the required service (Pet. Ex. 7). The Agency argues that (1) Petitioner had actual
knowledge of the three-year service requirement and therefore GAO did not violate 5 U.S.C.
§5379(c) in failing to give him specific notice before leaving the agency; and (2) 5 U.S.C.
§5379(c) does not apply because Petitioner did not enter into a service agreement with GAO.'

1i. No Violation of Waiver Statutes

Petitioner relies upon 5 U.S.C. §5379(¢c)(3)(B), which specifically concerns waiver of student
loan repayments; and 5 U.S.C. §5584, which contains broader waiver authority. GAO notes that
both waiver authorities are discretionary and subject to nearly identical standards, i.e., where
recovery would violate equity and good conscience, the public interest, and is not in the interests
of the United States. In this regard, the Agency determined that waiver is improper where there
is an indication of fault, inter alia, on the part of the employee. Accordingly, GAO’s written
determination not to waive recoupment was premised on the fact that beginning with Petitioner’s
October 17, 2004 through October 30, 2004 earnings and leave statements, and in his subsequent
pay statements in 2004, each statement listed “STUD/BNFT” in the amount of $5,000. These
statements and Petitioner’s 2004 W-2 put him on notice that the Agency made an erroneous
payment on his behalf. Cross-Motion at 14; see Cross-Motion Ex. 3. The Agency also points to
its November 2, 2004 e-mail to Petitioner, that also put him on notice that the erroneous payment
had been or was about to be made on his behalf. Cross-Motion at 14 & n.3. The e-mail had not
been mentioned in the Agency’s written denial of the waiver request. Cross-Motion Ex. 3. GAO
relies upon several Comptroller General Decisions in support of the denial of a waiver. John H.
Young, Jr., B-253640 (Nov. 4, 1993); Sheldon H. Avenius, Jr., B-226465 (Mar. 23, 1988).

1> Petitioner disagrees and argues that by requiring recoupment for breach of a service agreement only
when the losing agency so informs the employee prior to transfer, Congress emphasized government-wide
service as the overall policy behind the tuition repayment authority. Petitioner provided his Supplemental
Affidavit addressing his letter to GAO and explaining that when declining to sign the service agreement
he assumed that it applied government-wide but that he did not wish to foreclose his option of accepting
private sector employment. Pet. Opposition.at 7-8.

' Petitioner denies GAO’s characterization that he was aware of the loan repayment consequences of
leaving its employ. Petitioner argues that the evidence upon which the Agency relies does not establish
that he was aware of a three-year service requirement at GAO or that the Agency would exercise any
option to demand recoupment. Moreover, Petitioner claims he was unaware, while at GAQO, that the
erroneous payment had been made. Pet. Opposition at 8. See also Pet. Opposition Attach. 1 at 43 (Supp.
Affidavit).
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GAO argues that the fault factor should be imputed to the specific student loan repayment waiver
provision because the finding of fault “would strongly imply that recovery would be against
equity,” a criterion under the loan repayment statute. Cross-Motion at 15.

The Agency also asserts that Petitioner acknowledged, despite his assertions otherwise, that he
regularly reviewed his earnings and leave statement. Cross-Motion at 15 (citing Pet. Ex. 26 at
3).

GAO states that it has discretion to deny a waiver, so long as the action is not arbitrary or
capricious. The Agency asserts that it acted properly herein, and distinguishes a case relied upon
by Petitioner, Ann Bolton, B-242854 (Comp. Gen. June 5, 1991). Cross-Motion at 16 n.4. In
Bolton, according to the Agency, waiver of a salary overpayment was permitted for the time
period prior to when the employee was put on notice that she should have been paid a lesser
amount. Therefore, the case relieved an employee for overpayments before she had any reason
to know of the overpayment, and not simply before she had actual knowledge of the
overpayment.'’

111. No Violation of Statutory or Regulatory Provision Concerning Salary
Offset

GAO submits that it did not deny Petitioner the statutory due process rights required for salary
offset actions because at no time did it attempt to offset Petitioner’s salary. Instead, the Agency
released Petitioner’s final pay check and therefore 5 U.S.C. §5514 does not apply to this case.
GAO further asserts that it was required to refer Petitioner’s indebtedness to the Department of
Treasury, pursuant to 31 U.S.C. §3711(g), and “[w]hether and how Treasury acts on debts
referred to it is beyond GAO’s authority and control.” Cross-Motion at 16-17 & n.5.

The Agency submits that GAO Order 0254.1, Debt Collection (Mar. 6, 1995), is derivative of the
statute governing salary offset, 5 U.S.C. §5514. Therefore, GAO did not violate its regulation
because it has not taken any step to initiate salary offset against Petitioner.

1v. Any Violation as to Administrative Offset Would Have Constituted
Harmless Error

The administrative offset provision, 31 U.S.C. §3716, affords due process notice, inspection, and
hearing rights before an administrative offset may be effected of an employee’s indebtedness to
the U.S. Government. GAO acknowledges that a technical violation may have occurred when
Petitioner’s retirement contributions were flagged before he was afforded the aforementioned
process. However, the Agency maintains that any such violation was harmless because

7 Petitioner reaffirms his position that 5 U.S.C. §5379 was binding on GAO notwithstanding the fact that
he did not sign a service agreement. Petitioner further strenuously contests the Agency’s claim that he
bore fault (i.e., possessed knowledge) regarding the erroneous payment. Finally, Petitioner submits that
Ann B. Bolton, B-242854, supports his position because like Bolfon, he had no reason to know of the
erroneous payment during the critical period. Pet. Opposition at 11.
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Petitioner has been afforded all of the required due process measures and that no administrative
offset has yet taken place."® Cross-Motion at 19-21.

c. The Provisions GAO Allegedly Violated Do Not Implement or Directly Concern
Merit System Principles

The Agency argues that none of the laws and regulations that Petitioner alleges were violated
meet the statutory requirement to establish a prohibited personnel practice because they do not
implement or directly concern a merit system principle listed under 5 U.S.C. §2301. GAO
disputes Petitioner’s argument that his relied upon legal authorities fall under the merit system
principles stated at 5 U.S.C. §§2301(b)(2), (5), & (8). In this regard, the Agency argues that the
student loan repayment and debt collection laws “are not designed to ensure that employees
receive fair and equitable treatment in regard to their race, color, or other constitutionally
protected rights. They do not relate to the efficient and effective use of the Federal workforce.
They are in no way associated with protecting employees from arbitrary action for political
purposes.”19 Cross-Motion at 22.

2. Petitioner’s PAB Charge was Untimely

The Agency notes that a party must file a charge with the PAB Office of General Counsel within
30 days of an alleged prohibited personnel practice action or within 30 days of becoming aware
of the alleged action. 4 C.F.R. §28.11(b)(2). GAO asserts that the time period began to run on
April 25, 2007* when Petitioner received the Agency’s letter denying his request for a waiver.
At that point, according to GAQ, all of Petitioner’s potential avenues for legal redress had
matured. GAO characterizes subsequent contacts between it and Petitioner over the
indebtedness to be the result of Petitioner’s informal attempts to resolve the matter with the
Agency. GAO relies upon MSPB precedent finding appeals to be untimely when an individual
continued to contest the appealable matter with the agency instead of filing timely with the
MSPB during the prescribed appeal period. Cross-Motion at 23.

'8 Petitioner argues that the Agency initially proposed to recover its payment from his salary without
affording him the procedural rights set forth in 5 U.S.C. §5514 and 5 U.S.C. §3716. Petitioner contends
that the defense of harmless error does not render a prohibited personnel practice claim non-actionable,
while asserting that the alleged error was harmful. Pet. Opposition at 12.

' Citing Federal Circuit Court of Appeals and MSPB decisions, Petitioner argues that 5 U.S.C.
§2301(b)(8) protects Federal employees against arbitrary action not limited only to proscribing actions
involving unlawful discrimination or motivated by a political purpose. Petitioner concludes that the
authorities upon which he relies “establish the process due federal employees when the government seeks
to recover a student loan payment. They ‘prescribe a process’ for protecting federal employees against an
arbitrary and capricious debt collection action by their employer, and as such, they implement or directly
concern the merit systems principles set forth in 5 U.S.C. §§2301(b)(2), (5), and (8)....” Pet.
Opposition at 14.

20 petitioner filed his Charge with the PAB Office of General Counsel on November 6, 2007.
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Petitioner, as a procedural matter, asserts that because GAO failed to raise the timeliness

issue in a motion to dismiss, that issue is not properly before the Board. Petitioner also points
out that the Agency’s active review of the matter, and its efforts to collect the debt, continued
well through mid-October 2007. Petitioner avers that only thereafter, when GAQO’s attorney
gave him reason to believe that the Agency would not take any corrective action, did the filing
time period begin to run. Finally, Petitioner submits that good cause exists herein to waive the
time limits pursuant to 4 C.F.R. §28.4(c), based upon his exercise of due diligence or ordinary
prudence under the particular circumstances of this case. Pet. Opposition at 14-15.

II. ANALYSIS AND CONCLUSIONS

A. Timeliness

Petitioner contends that GAO should not be permitted to challenge the timeliness of his Charge
through the medium of a cross-motion for summary judgment. Petitioner asserts that the Agency
may only do so in a motion to dismiss. I disagree.

Petitioner filed his summary judgment motion simultaneously with his Petition, and prior to
GAQ’s opportunity to file an answer to the Petition. It was therefore procedurally logical for the
Agency to raise the untimeliness defense in countering the summary judgment measure that
Petitioner chose to employ right off the bat. In any event, timeliness defenses may be raised in
the context of a summary judgment motion. Tekeley v. GAO, supra; Dowd v. GAO, Docket No.
91-03 (2/24/92) (motion for summary judgment treated as motion to dismiss); Williams v.
Chrysler Corp., 163 F.3d 183 (3rd Cir. 1998).

The Agency contends that the 30-day filing clock under 4 C.F.R. §28.11(b)(2) for Petitioner to
file with the PAB Office of General Counsel began to tick in April 2007, when Petitioner learned
that the Comptroller General had denied his request for a waiver of the erroneous student loan
repayment. Petitioner filed his Charge on November 6, 2007, well beyond the prescribed 30-day
period if April is the pivotal timeframe.

A review of the circumstances satisfies me that Petitioner’s filing was not untimely; but even if
s0, the time limit should be waived in this case under 4 C.F.R. §28.4(c). The precedent relied
upon by the Agency relates to the failure to appeal from a discrete act for which a specified
appeal procedure exists, i.e., 30-day appeal period to the MSPB flowing from appealable adverse
actions.

In this case, GAO argues that the appealable act was the Comptroller General’s decision not to

waive the erroneous payment. Yet, that determination did not address the breadth of Petitioner’s
challenges to the Agency’s attempts to recoup the erroneous payment. The Comptroller General
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dealt with waiver, alone,”' and not with Petitioner’s legal arguments and procedural assertions
that: (1) Petitioner met the service requirements to retain benefit of the erroneous payment
under 5 U.S.C. §5379; (2) Petitioner was not subject to recoupment because GAO did not
provide him with the required notice of that obligation, pursuant to 5 U.S.C. §5379(c), before he
left the Agency; and (3) Petitioner was entitled to specified statutory and regulatory procedural
rights (e.g., inspection of the record and an oral hearing) before recoupment against him could be
effected. In summary, the Comptroller General denied Petitioner ex gratia relief but did not rule
on his substantive legal claims.

Following the Comptroller General’s April 2007 action, Petitioner persistently continued to
pursue his unaddressed claims through GAO’s Chief Human Capital Officer, the National
Finance Center, the U.S. Treasury Department, a private collection agency assigned to the
matter, and GAO’s Office of General Counsel. This culminated with a telephone call on or
about October 12, 2007, when GAQO’s attorney denied that Petitioner was entitled to a hearing on
his debt collection claim. It does not appear, until this litigation had commenced, that the
Agency directly addressed Petitioner’s substantive claims under 5 U.S.C. §5379.%

When Petitioner filed his Charge on November 6, 2007, GAO had yet to address his substantive
claims. If the October 12, 2007 phone call were viewed as the final Agency action on this
matter, Petitioner did file his Charge within 30 days of that event, thereby rendering it timely.

The Board’s regulations, as pertinent hereto, provide that “[c]harges relating to other personnel
actions must be filed within 30 days after the effective date of the action or 30 days after the
charging party knew or should have known of the action.” 4 C.F.R. §28.11(b)(2). If GAO’s
determination to reject all of Petitioner’s claims were to constitute such an action, as stated
above, it would not have occurred until the October 12, 2007 phone call.

Finally, notwithstanding the foregoing, under the Board’s rules the administrative judge has
authority to “waive a Board regulation in an individual case for good cause shown if application
of the regulation is not required by statute.” 4 C.F.R. §28.16(b). I do find such good

cause in this case. Petitioner acted pro se in pursuing his claims with the Agency and appears to
have been diligent and active throughout the process. He was presented with a most confused

*!' Through the Chief Human Capital Officer, Petitioner was notified: “The Comptroller General has
denied your request to waive repayment of your Student Loan debt. We recognize that you did not sign a
service agreement with GAO prior to when HCO made the student loan repayment on your behalf. Our
Office of General Counsel was contacted for a legal ruling in this situation. Although this was an
administrative error made by GAO staff, your Student Loan Repayment was made on your behalf, which
made you indebted to the United States and liable for repayment of these funds.” Pet. Points &
Authorities, Ex. 13.

22 GAO’s General Counsel wrote to Petitioner on July 6, 2007, but Petitioner asserts that he did not
receive the communication until it was sent as part of a communication from the Department of Treasury
dated Sept. 11, 2007. While the main thrust of the letter is the request for reconsideration of the waiver, it
does address the issue of notice of the repayment as well as Petitioner’s failure to meet the service
requirement. See Pet. Points & Authorities, Ex. 1 §30; Ex. 20. The General Counsel provided Petitioner
a more comprehensive statement on his contentions after the Charge had been filed (i.e., during the
PAB/OGC investigaton), on February 13, 2008. See Cross-Motion Ex. 5.
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situation in which even GAQO’s agents misapprehended key facts; e.g., the Agency initially
believed that Petitioner had signed a continued service agreement when he had not. Petitioner, in
disputing GAO’s actions, had to deal with representatives of GAO, the National Finance Center,
the Department of Treasury, and a private collection agency. The matter was further
complicated by the mixed signals provided Petitioner, such as whether or not he was entitled to
an evidentiary hearing before an administrative law judge, and the Comptroller General’s

e-mail indicating that he would look further into the matter.”> In addition, at no time did GAO
advise Petitioner that it had taken final action on his dispute or inform him of a time limit for him
to appeal any such determination. I find that Petitioner did not sit on his rights and that this
situation would warrant waiver of the 30-day filing requirement.

B. Board Jurisdiction over this Claim

Petitioner contends that GAO’s recoupment action constitutes a prohibited personnel practice
and, therefore, falls within the Board’s jurisdiction pursuant to 31 U.S.C. §753(a), which
incorporates by reference the twelve prohibited personnel practices set forth under section
2302(b) of Title 5, U.S. Code.

Petitioner argues that he has been adversely impacted by a prohibited personnel practice in
violation of several statutes and of GAO’s regulations. The Agency essentially asserts that no
prohibited personnel practice claims have been made out because (1) no personnel action
occurred; and (2) violation of none of the authorities upon which Petitioner relies would
constitute a prohibited personnel practice.

1. Did a Covered Personnel Action Occur?

Personnel actions, for prohibited personnel action purposes, include “a decision concerning pay,
benefits, or awards. ... ” 5 U.S.C. §2302(a)(2)(A)(ix) (emphasis added). The matter at hand
centers on student loan repayments authorized by 5 U.S.C. §5379. This authority is set forth in
Title 5, under Subpart D (Employees Pay and Allowances) and Chapter 53 (Pay Rates and
Systems). The statute refers to student loan repayments as “benefits” repeatedly in various
subsections. See, e.g., 5 U.S.C. §§5379(a)(2), (c)(1), (d), (e), (f), & (h)(1)(A). Further, the
statute specifically requires that an agency observe the merit system principles “[i]n selecting
employees to receive benefits under this section.” 5 U.S.C. §5379(e). Accordingly, the selection
of employees to participate in such a loan repayment program would constitute a decision
concerning benefits and thus fall within the Board’s jurisdiction, since the statute itself directly
ties the process to the merit system principles.

An agency’s decision to recoup an improperly paid student loan reimbursement standing alone
does not have a similar tie to merit system principles. This might well be a different situation
were there any allegation that GAO selectively pursued Petitioner while allowing others to

» The e-mail was sent late in the process, on Oct. 12, 2007. The Comptroller General advised Petitioner
that he was asking the General Counsel and Chief Administrative Officer “to follow-up on this and get
back to me on the issues that you raise herein.” Pet. Points & Authorities, Ex. 26. Later that day, an
attorney in the General Counsel’s Office called Petitioner and advised him that he was not entitled to a
hearing on the debt collection claim.
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escape the consequences of failure to fulfill the service requirement. Moreover, the statutory
reference to the merit system principles is contained in the portion of the statute referring to
selection of employees to participate in the program (subsection (e)). There is no general
reference to the merit system principles in the introduction, nor is there reference in subsection
(c), pertinent to agreements and recoupments. The merit system principles are only referenced in
the proxzzjsion on selection procedures, in contrast to use of the term “benefits” throughout the
statute.

The absence of MSPB precedent on point is telling. It is doubtful that Petitioner is the first
Federal employee or former Federal employee who received a mistaken student loan repayment
(i.e., without executing the requisite agreement) and sought to keep the benefit of the mistake.”

Petitioner cites Roach v. Army, 82 M.S.P.R. 464 (1999), to support his position that GAO’s
recoupment efforts are personnel actions, whereas GAO relies on the more recent Hetterscheidt
v. DOT, 2006 MSPB LEXIS 5217. In Roach, the agency had garnished the employee’s wages to
recover an award that it believed he had received improperly. The employee claimed that this
garnishment was in retaliation for his whistleblowing activities and therefore constituted a
personnel action. The MSPB agreed with the employee that garnishment was an agency decision
that concerned both pay and an award and therefore a personnel action. In Hetterscheidt, the
employee appealed the final decision of the agency to deny his request for a waiver of salary
overpayment. The employee did not contest the existence or amount of the overpayment but
alleged legal and equitable defenses barring recovery and supporting his request for a waiver.
The MSPB held that claims of overpayment of pay are governed by 5 U.S.C. §5584, which
contains a waiver provision but provides no right of appeal to the MSPB.*

I find that GAQO’s effort to recoup from Petitioner an erroneous student loan repayment much
more closely resembles the debt recovery concerns addressed in Hetterscheidt than the alleged
whistleblowing and garnishment action present in Roach.

The Supreme Court recognized that “Federal civil servants are now protected by an elaborate,
comprehensive scheme that encompasses substantive provisions forbidding arbitrary action by

** The OPM implementing regulation for the student loan repayment statute, 5 C.F.R. Part 537, parallels
the statute in only referencing merit system principles in the parts governing selection of employees for
participation. See 5 C.F.R. §§537.101 — 537.110. 5 C.F.R. §537.103(a)(5) requires that agency loan
repayment plans include, among other requirements, “[a] system for selecting employees to receive
repayment benefits that ensures fair and equitable treatment;” 5 C.F.R. §537.105(d), Selecting employees,
requires that “[w]hen selecting employees to receive loan repayment benefits, agencies must adhere to
merit system principles. . . .” (Emphases added).

» An attempt by an agency to collect a debt or shortage due from an employee is not a reduction of pay
within MSPB jurisdiction. Broida, Guide to MSPB Law & Practice (2008) at 189.

%6 The MSPB also stated that while it has jurisdiction over appeals challenging OPM final decisions
concerning overpayment of retirement annuity benefits, the overpayment discussed in Hetterscheidt
resulted from pay for work performed and did not involve retirement annuity. In this case, PAB does not
even have jurisdiction over OPM’s final decisions concerning retirement annuity benefits. See generally,
Tekeley v. GAO, Docket No. 06-16 (08/09/07).
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supervisors and procedures—administrative and judicial—by which improper action may be
redressed. They apply to a multitude of personnel decisions that are made daily by federal
agencies.” Bush v. Lucas, 462 U.S. 367 (1983). In a footnote at the end of this statement, the
Court explained:

Not all personnel actions are covered by this system. For example, there are no
provisions for appeal of either suspensions for 14 days or less, 5 U.S.C. §7503
[1982 ed.] or adverse actions against probationary employees, §7511. In
addition, certain actions by supervisors against federal employees, such as
wiretapping, warrantless searches, or uncompensated takings, would not be
defined as “personnel actions” within the statutory scheme.

1d. at 385 n.28.

In this case, the efforts to recoup the mistaken payment appear to be encompassed by the
category noted by the Supreme Court as falling outside the elaborate system created by the Civil
Service Reform Act and therefore outside the jurisdiction of the MSPB and, in this case, the
PAB. Upon review of the authorities cited, consideration of the lack of direct precedent, and the
statutory scheme, I conclude that the efforts to recoup do not constitute a personnel action for
purposes of jurisdiction over this matter. Nevertheless, because this case appears to be unique,
involving mistaken inclusion of Petitioner as a beneficiary, I will address the remainder of his
arguments to determine if those contentions warrant relief or further adjudication.

2. Do the Statutes and Regulations Relied on Relate to Merit System Principles?

Assuming that recoupment could constitute a covered personnel action for purposes of
jurisdiction, Petitioner would still need to establish that GAO violated a law, rule or regulation
that implements or directly concerns merit system principles in taking the action at issue.
Petitioner contends that GAO violated several statutory and regulatory authorities that directly
concern merit system principles and consequently committed a prohibited personnel practice, as
defined in 5 U.S.C. §2302(b)(12).*” To support this theory, Petitioner relies on the student loan
repayment statute (5 U.S.C. §5379); a GAO Debt Collection Regulation (GAO Order 0254.1),
and several Federal debt collection statutes under which he asserts procedural rights (5 U.S.C.
§§5514, 5584; 31 U.S.C. §3716).

“In order to establish a violation of §2302(b)(12), long-established precedent holds that two
requirements must be met: 1) the personnel action must be shown to violate a law, rule, or
regulation; and 2) the law, rule, or regulation that has been violated must be one which
implements, or directly concerns, the merit system principles identified in §2301.” Tekeley v.
GAO, supra, at 26 (footnote and citations omitted).

*7 Section (b)(12) prohibits an employee who is authorized to act from taking or failing “to take any other
personnel action if the taking of or failure to take such action violates any law, rule, or regulation
implementing, or directly concerning, the merit system principles contained in section 2301 of this title.”
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Petitioner invokes three merit system principles (5 U.S.C. §§2301(b)(2), (5), & 8(A)), in this
regard:

(b)(2) All employees and applicants for employment should receive fair and
equitable treatment in all aspects of personnel management without regard to
political affiliation, race, color, religion, national origin, sex, marital status, age,
or handicapping condition, and with proper regard for their privacy and
constitutional rights.

* ok 3k

(5) The Federal work force should be used efficiently and effectively.?®

* ok 3k

(8) Employees should be—
(A) protected against arbitrary action, personal favoritism, or coercion for
partisan political purposes, . . .

Pet. Points & Authorities at 26-27. Each of these principles is discussed below in the context of
the statutory or regulatory provisions here at issue.

a. 5U.S.C. §5379

As noted above, the merit system principles set forth in 5 U.S.C. §2301(b) are tied directly to the
tuition repayment statute in the clause about the selection of employees to participate in the
program. In this regard, the statute specifically states:

In selecting employees to receive benefits under this section, an agency shall,
consistent with the merit system principles set forth in paragraphs (1) and (2) of
section 2301(b) of this title, take into consideration the need to maintain a
balanced workforce in which women and members of racial and ethnic minority
groups are appropriately represented in Government service.

5U.S.C. §5379(e).

On its face, this portion of the statute—concerning selection of employees to participate in the
student loan reimbursement program—specifically expresses its implementation of two merit
system principles and thereby establishes the necessary nexus under the prohibited personnel
practice paradigm. There is no such connection in the introduction or in other portions of the
statute, specifically the provision referring to recoupment of student loans. Thus, there is no
clear indication that this proceeding may entertain Petitioner’s claim that GAO violated 5 U.S.C.
§5379 when seeking to recoup the student loan repayment. This provision is addressed further
below, in Section C.

¥ Petitioner has not presented any authorities establishing that this extremely broad provision has
application to any of the statutes and regulations upon which he relies. I do not read it as controlling and
therefore find that it is inapplicable in this situation.
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b. 5 U.S.C. §§5514, 5584; 31 U.S.C. §3716; & GAOQ Order 0254.1

These statutes afford procedural rights to Federal employees against whom the Federal
government has monetary claims. For example, pursuant to 5 U.S.C. §5514(a)(2) (Installment
deduction for indebtedness to the United States), before a collection may be implemented, an
individual is afforded the right to advance written notice; opportunity to inspect records relating
to the debt; opportunity to enter into a repayment schedule; and the opportunity for a hearing (in
accordance with such procedures as the head of agency may prescribe) “concerning the existence
or the amount of the debt.”

Agency head discretion exists to waive erroneous payment>’ of pay or allowances in certain
circumstances when the collection of such an erroneous payment “would be against equity and
good conscience and not in the best interest of the United States. . ..” 5 U.S.C. §5584(a) (Claims
for overpayment of pay and allowances).

31 U.S.C. §3716 (Administrative offset) sets forth the procedural rights held by individuals
against whom the Federal government is seeking to impose an “administrative offset.”** Those

procedural rights must be afforded before an agency may collect by administrative offset. 31
U.S.C. §3716(a).

GAO Order 0254.1, Debt Collection, is generally derivative of 5 U.S.C. §5514 and 31 U.S.C.
§3716, affording like procedural rights.

The essence of the procedural rights offered individuals by these authorities is to prevent
arbitrary action in the debt collection process. While 5 U.S.C. §2301(b)(8)(A) is not self-
executing,”' it may be invoked through any law, rule or regulation implementing or directly
concerning that merit system principle. 5 U.S.C. §2302(b)(12). However, it does not appear, as
argued by Petitioner, that any of the aforementioned authorities implicate the merit system
principle stated at 5 U.S.C. §2301(b)(8)(A) providing that “[e]Jmployees should be . . . protected
against arbitrary action, personal favoritism, or coercion for partisan political purposes”
(emphasis added):

Although subparagraph (A) speaks of protection against “arbitrary action,” the
phrase is part of a merit principle that as a whole is directed to actions that are
politically motivated. The reference to arbitrary action may not be isolated from

% The tuition repayment legislation also permits waiver of a right of recovery “if it is shown that
recovery would be against equity and good conscience or against the public interest.” 5 U.S.C.

§5379(c)(3).

" An administrative offset is defined as “withholding funds payable by the United States (including
funds payable by the United States on behalf of a State government) to, or held by the United States for, a
person to satisfy a claim. 31 U.S.C. §3701(a)(1).

' See Wells v. Harris, 1 M.S.P.R. 208, 214-15 (1979); D Leo v. Department of Navy, 53 M.S.P.R. 44, 48
(1992).
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its context. There are no allegations of political motivation in the idling of [the
employee].

Special Counsel v. Harvey, 28 M.S.P.R. 595, 603 n.14 (1984), rev’'d on other grounds, Harvey v.
MSPB, 802 F.2d 537 (D.C. Cir. 1986). Similarly, there are no allegations that GAO abridged
any of the aforementioned authorities in its treatment of Petitioner out of any political
motivation.

Accordingly, this claim must fail.

C. Did GAO Violate 5 U.S.C. §5379 in its Recoupment Action Against Petitioner?

The student loan benefit provision, 5 U.S.C. §5379, was enacted in 1990.** The corresponding
implementing regulations were proposed and finalized approximately ten years later. See 65
Fed. Reg. 38791 (June 22, 2000); 66 Fed. Reg. 2790 (Jan 11, 2001); 66 Fed. Reg. 9187 (Feb. 7,
2001); see generally Congressional Research Service, Report for Congress: Student Loan
Repayment Program for Federal Employees (June 6, 2002). Even assuming that recoupment
efforts under this provision constituted a personnel action, in this case the statutory provision did
not fully apply.

The parties cite no relevant precedents under 5 U.S.C. §5379, nor did my research disclose such.
Moreover, my review of its legislative history (e.g., H.R. Rep. No. 101-402 (1990)) presented no
elaboration of the statutory language at the base of this controversy. Therefore, resolution of this
issue requires statutory construction unaided by judicial precedent.”

The statutory provision, as relevant to this claim, is quoted below:

§5379. Student loan repayments

* * *

(b)(1) The head of an agency may, in order to recruit or retain highly qualified
personnel, establish a program under which the agency may agree to repay (by
direct payments on behalf of the employee) any student loan previously taken out
by such employee.

(2) Payments under this section shall be made subject to such terms,
limitations, or conditions as may be mutually agreed to by the agency and
employee concerned, except that the amount paid by an agency under this section
may not exceed—

(A) $10,000 for any employee in any calendar year; or
(B) a total of $60,000 in the case of any employee.

(3) Nothing in this section shall be considered to authorize an agency to pay

any amount to reimburse an employee for any repayments made by such

2 It was enacted as section 1206(b) of P.L. 101-510 (Nov. 5, 1990).

3 Nor did my review of the regulatory background shed light on this controversy. See 5 C.F.R. Part 537
(2008) and sources cited, supra, at 32.
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employee prior to the agency’s entering into an agreement under this section with
such employee.
(c) (1) An employee selected to receive benefits under this section must agree
in writing, before receiving any such benefit, that the employee will—

(A) remain in the service of the agency for a period specified in the
agreement (not less than 3 years), unless involuntarily separated; and

(B) if separated involuntarily on account of misconduct, or voluntarily,
before the end of the period specified in the agreement, repay to the Government
the amount of any benefits received by such employee from that agency under
this section.

(2) The payment agreed to under paragraph (1)(B) of this subsection may not
be required of an employee who leaves the service of such employee’s agency
voluntarily to enter into the service of any other agency unless the head of the
agency that authorized the benefits notifies the employee before the effective date
of such employee’s entrance into the service of the other agency that payment will
be required under this subsection.

(3) If an employee who is involuntarily separated on account of misconduct or
who (excluding any employee relieved of liability under paragraph (2) of this
subsection) is voluntarily separated before completing the required period of
service fails to repay the amount agreed to under paragraph (1)(B) of this
subsection, a sum equal to the amount outstanding is recoverable by the
Government from the employee (or such employee’s estate, if applicable) by—

(A) setoff against accrued pay, compensation, amount of retirement credit,
or other amount due the employee from the Government; and

(B) such other method as is provided by law for the recovery of amounts
owing to the Government.
The head of the agency concerned may waive, in whole or in part, a right of
recovery under this subsection if it is shown that recovery would be against equity
and good conscience or against the public interest.

[Emphases added].

It is a fundamental rule of statutory construction: “If the intent of Congress is clear, that is the
end of the matter; for the court, as well as the agency, must give effect to the unambiguously
expressed intent of Congress.” Chevron v. NRDC, 467 U.S. 837, 842-43 (1984).

To recapitulate, Petitioner consciously decided not to avail himself of the student loan repayment
benefit and he, therefore, did not sign a continued service agreement, which was a prerequisite to
receiving benefits under the program. Accordingly, Petitioner never obligated himself to remain
in GAO’s service. Nevertheless, the Agency made an erroneous $5,000 payment to Petitioner’s
student loan creditor, Sallic Mae.

Based upon the clear language of the statute, I conclude that Petitioner has never accrued any

right under this statute except to consideration under the discretionary waiver provision set forth
at 5 U.S.C. §5379(c). Petitioner has not set forth a violation of any law, rule, or regulation in his
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recitation of the facts as to the denial of a waiver under this provision; nor has he established the
requisite tie to the merit system principles as to this provision.

The statute only authorizes student loan reimbursements made after the agency and employee
enter into a written continued service agreement. 5 U.S.C. §§5379(b)(3) & (¢)(1). Moreover,
the granting agency’s obligation to notify an employee transferring to another Federal agency of
his/her repayment obligation only applies to employees who entered into a continued service
agreement. 5 U.S.C. §5379(¢c)(2). By not entering into a written service agreement, Petitioner
accrued no rights under this provision. He therefore has no standing to claim: (1) that he
satisfied a continued service requirement that he never bound himself to meet; or (2) that GAO
failed to give him timely notice of his repayment obligation when transferring to the Office of
Management and Budget.**

The relocation cases cited by Petitioner are inapposite. In those situations an employee
undertook relocation expenses on behalf of the Federal government without signing a required
continued service agreement. Thereafter, the employees met the continued service requirement
and were permitted to be reimbursed for their relocation expenses. It cannot be said that those
employees incurred relocation expenses without intending to meet the continued service
obligation. Here, it is undisputed that Petitioner declined to be bound by a continued service
requirement—not only with GAO but with the Federal government generally. Moreover,
Petitioner incurred no expenses in connection with his Federal employment; the tuition
repayment benefit applies to his financial obligations before he entered GAO’s employ.

The case is somewhat analogous to Matter of Robert D. Konnagan, B-205453, 1982 U.S. Comp.
Gen. LEXIS 636 (1982), relating to intent and a required continued service agreement governing
the home leave travel benefit:

The purpose of the tour renewal agreement required in 5 U.S.C. §5728 is not
simply to assure the Government of the services of an employee for 2 years.
Rather, the requirement serves to protect the Government’s financial interests by
memorializing its agreement to pay the cost of home leave travel for the employee
and his or her immediate family, in consideration for the employee’s agreement to
serve another tour of duty outside the continental United States. . . .

ok ok
Although we have authorized payment for home leave travel when the
employee’s failure to sign a tour renewal agreement prior to travel was due to
administrative oversight, this was not the situation [here. The employee] did not
ask to be given home leave travel at Government expense and did not offer to
execute a service agreement. It was his decision not to execute an agreement
prior to travel to the United States and there was no element of administrative
oversight in the fact that he did not travel under home leave orders or execute a
service agreement. . . .

** Petitioner’s contention that the statute contemplates cumulative government-wide continued service
rather than that with the granting employing agency is meritless. The statute speaks only in terms of the
granting agency, while creating a narrow notice exception when an employee voluntarily transfers to
another agency.
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The employee was denied reimbursement after the fact, because he had not signed the requisite
agreement.

In this case, because Petitioner deliberately declined to sign the statutorily required service
agreement plainly mandated by 5 U.S.C. §5379, GAQO’s erroneous loan repayment is more akin
to a computer error or some other fortuitous mistake. It vested Petitioner with no substantive
rights under that statute.

On the other hand, 5 U.S.C. §5379(c) authorizes an agency head to waive payments for specified
good cause. The Comptroller General afforded Petitioner that consideration and decided not to
exercise his discretion in favor of granting Petitioner a waiver of his debt. The record provides
no basis to conclude that the Comptroller General abused his discretion. The undisputed facts
establish that the erroneous payment was reflected on Petitioner’s biweekly electronic pay
statements, which Petitioner did not routinely access; instead, he monitored his bank account for
automatic salary deposits. Moreover, Petitioner may or may not have seen an e-mail that would
have put him on notice of the erroneous payment. Petitioner’s failure regularly to review his
accessible pay statements is a substantial factor in a decision not to waive an erroneous payment.
Matter of Rosalie L. Wong, B-199262, 1981 U.S. Comp. Gen. LEXIS 1821 (1981). The statute
vests the agency head with discretion to waive the duty to repay the agency “if it is shown that
recovery would be against equity and good conscience or against the public interest.” 5 U.S.C.
§5379(c)(3). Petitioner failed to establish such cause; even if he had, he could not establish an
abuse of discretion in the denial of a waiver in this case.

D. Did GAQ’s Treatment of Petitioner Violate Debt Collection Statutes and Regulations?

I have already determined, supra, that 5 U.S.C. §§5514, 5584, and 31 U.S.C. §3716 do not
constitute legal authorities implementing a merit system principle and therefore could not form
the basis for a prohibited personnel practice finding. However, I will take this opportunity to
opine on3 5the merits of Petitioner’s allegation that GAQO’s recoupment action violated these
statutes.

I first question whether Petitioner has alleged any harm, by denial of prescribed procedural
rights, when it does not even appear that he is questioning the amount or occurrence of the
erroneous payment.’® Absent such a dispute no effective purpose would be served for Petitioner
to review the debt record, request a hearing, etc.

% GAO Order 0254.1 is derivative of 5 U.S.C. §5514 and 31 U.S.C. §3716. My discussion of those
provisions shall also relate to the GAO Order.

%% Petitioner’s representation that he has not seen a Sallie Mae statement reflecting such a payment is not
tantamount to an assertion that the payment had not been confirmed to him through other means. While
he does complain that the erroneous payment leaves him obligated to pay the full amount owing, he does
not appear to have explored what kind of payment plans can be arranged for repaying the U.S.
Government.
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In any event it appears that Petitioner was eventually afforded virtually all of his procedural
rights.*” The one exception would have been the National Finance Center, as GAO’s agent,
flagging Petitioner’s retirement deposits for administrative offset purposes, pursuant to 31 U.S.C.
§3716, without affording him the prescribed prior time notice. Notwithstanding that error, no
administrative offset was effected. To date, no recovery has been finalized against Petitioner.
Had I not determined that these claims are not actionable as prohibited personnel practices, |
would determine that GAO did not violate any of those provisions.

E. Postscript

GAO’s General Counsel suggested two possible resolutions to this matter in a letter to Petitioner
dated February 13, 2008. Resp. Cross-Motion, Ex. 5. In that letter, the Agency offered: (1) to
agree to a reasonable installment repayment agreement, including the possibility of waiving
monthly interest, late payment penalties, and administrative costs; or (2) “GAO would be willing
to settle this matter in return for a complete refund from Sallie Mae of all amounts GAO paid to
Sallie Mae.” The latter option would require Petitioner’s cooperation, “including a written
statement to [GAO] and Sallie Mae agreeing to the immediate refund to GAO of the amounts
improperly paid. Upon receipt of that refund, GAO would waive all interest, late payment
penalties, and administrative costs assessed on account of this debt; would notify Treasury to
permanently cease all collection efforts; and would release any other claims it may have arising
from this matter.” Id. at 8.

If either or both of these options are still available, the parties are encouraged to revisit those
possibilities as offering the most salutary resolution of this matter under the circumstances.

CONCLUSION

The Petition is dismissed for lack of subject matter jurisdiction.

SO ORDERED

7 GAO contends that it was only required to give Petitioner a paper hearing because the determination
did not turn on an “issue of credibility or veracity or [that could not] be reasonably resolved by review of
the documentary evidence alone.” Resp. Cross-Motion, Ex. 5 at 3, Letter dated February 13, 2008 from
Gary Kepplinger; see also Resp. Cross-Motion at 20.
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