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This matter is before the Personnel Appeals Board on a Request for Permanent Stay filed on July 
29, 2004 by the Personnel Appeal Board General Counsel (PAB/GC) on behalf of Janice M. 
Turner, a Band IF analyst in the Atlanta Office of the U.S. Government Accountability Office 
(the Agency or GAO).  The PAB/GC asks this Board to permanently stay “any personnel action 
adverse to Ms. Turner resulting from the proposed action . . . until the Board has adjudicated the 
merits of the claims.”  Request at 11. 
 
A temporary stay is in effect as a result of an ex parte request filed by the PAB/GC pursuant to 
28 C.F.R. §28.133(a); a brief extension was added following GAO’s Motion for Extension of 
Time to file a response to the Request for Permanent Stay.  As provided in the regulations, the ex 
parte stay was granted to provide time for the Personnel Appeals Board Office of General 
Counsel (PAB/OGC) to investigate the allegations contained in Ms. Turner’s Charge, dated June 
23 and amended on June 28, 2004, challenging the lawfulness of the actions leading to the 
proposed removal.   
 
The Board’s regulations provide in 28 C.F.R. §28.133(b) that the PAB/GC may seek:   
(1) a further temporary stay to allow additional time for that Office to pursue its investigation or 
(2) a permanent stay until a final decision is rendered.  In either event the Agency has an 
opportunity to file a response to such a request.   
 
In this case, the PAB/GC did not seek a further temporary stay to allow further time for its 
investigation.  Rather, she sought a permanent stay based on the conclusion that “reasonable 
grounds exist to show that GAO committed prohibited personnel practices” in proposing the 
removal and taking the actions forming the bases for the proposal.  Not until nearly three weeks 
later, on August 19, 2004,1 did the PAB/GC file a Right to Petition Letter.  It is not apparent to 
this Board why in the circumstances presented such a letter was not issued simultaneously with 

                                                 
1 While dated August 18, 2004, the Right to Petition Letter was filed with the Board after 4:00 p.m. and 
thus received a filing date of August 19, 2004. 
 



the Request for Permanent Stay; otherwise, a further temporary stay would seem to have been in 
order.2     
 
The pending Request for Permanent Stay seeks “a permanent stay of any personnel action 
adverse to Ms. Janice M. Turner resulting from the proposed removal action initiated by GAO.”  
As a basis for the Request, the PAB/GC states that there are reasonable grounds to believe that 
GAO committed prohibited personnel practices with regard to the proposed removal and the 
underlying performance assessment (covering October 1, 2003 through April 9, 2004).  The 
PAB/GC further contends that the Agency violated laws, rules, or regulations in taking those 
actions, contrary to 5 U.S.C. §2302(b)(12).  Specifically, the Request states that Ms. Turner was  
not afforded “the same coaching, feedback, and opportunity to succeed that was available to 
others on the team,” that the Deputy Project Manager denied Ms. Turner the “assistance and  
opportunity to succeed that was generally available to others,” thereby placing her at an unfair 
disadvantage, and failed to accurately assess performance and to appropriately solicit and use 
feedback from the immediate supervisor.  Request at 5-6.  Moreover, the PAB/GC believes that 
Ms. Turner was entitled to a new opportunity period before a performance-based action could be 
undertaken.  Finally, the Request argues that substantial harm will result if the proposed removal 
is effectuated. 
 
In its Response to the Request for Stay, filed on August 17, 2004, the Agency argues that the 
Request for Permanent Stay should be denied because the PAB/GC has not met her burden.  The 
Response claims that there is not the requisite showing that the removal of Ms. Turner likely 
involves a prohibited personnel practice or that she is likely to prevail on the merits.  The 
Agency contends that Ms. Turner’s performance was unacceptable despite having received 
proper supervision.  The Agency further claims that its timing in initiating the proposed removal 
of Ms. Turner was in keeping with applicable statutory and case law and that the harm to GAO 
should the stay be granted outweighs the harm to Ms. Turner. 
 
The Board’s regulations provide in 4 C.F.R. §28.133(a) for the PAB/GC to seek an ex parte stay 
of up to 30 days “if the General Counsel believes that the proposed personnel action arises out of 
a prohibited personnel practice.”  The regulations further provide as follows: 

 
 (b) The Board’s General Counsel may request the issuance of either: 
 (1) Further temporary stays for the purpose of allowing additional time to 
pursue its investigation or 
 (2) A permanent stay for the purpose of staying the proposed personnel 
action until a final decision is rendered. 
 

4 C.F.R. §28.133(b) (emphasis added). 
 

                                                 

 

 
 

2 If the Agency is being asked to stay the effect of its removal decision indefinitely, considerations of 
equity suggest that the PAB/GC demonstrate that every effort was made to expeditiously resolve the 
matter in its hands. 
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At issue here is the posture of the General Counsel’s Request for Permanent Stay.  Specifically, 
the PAB/GC seeks a stay of “any personnel action adverse to Ms. Turner resulting from the 
proposed action . . . until the Board has adjudicated the merits of the claim.”  Request at 11.  The 
fact is that there is no claim pending before the Board because no Petition has been filed. 
 
A stay constitutes an equitable remedy, and this Board will not generally3 utilize its power to 
impose a permanent stay of indefinite duration in circumstances where no claim is actually 
pending before it.  Under the circumstances presented here, considerations of equity dictate that 
imposition of a permanent stay at this juncture, prior to a claim being filed with the Board, is not 
in order. 
 
Accordingly, the Request for Permanent Stay is hereby denied, without prejudice to the PAB 
General Counsel’s right to file such a request at a later time. 
     
  SO ORDERED.
 
 
  
 

                                                 

 

 
 

3 That is not to say that in a rare circumstance a permanent stay would not be appropriate before the 
matter had ripened into a Petition before the Board. 
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